
.;QU:t-.l'TY CJU'..T : Upon appoi~tment of county superintendent 
of public 'Helfa. re the appoj_ntment of a 
probate parole and t r uant officer is 
au tomatically suspended. 

January 21, 1 943 

honorabl e Sears Jayne 
Prosecu t ing Attorney 
Clark ~ounty 
Kahoka , uti s souri 

Dear " ir: 

~e are in r eceipt of your r eque st for an op inion , 
under date of Januar y 18 , 1943, which reads as follows : 

"Acting under t he aut1.ority of Chap . 
56 , Art . 11 , $ections 9719 to 9732 , 
inclu sive, R. s . Missour i , 1939 , I 
have recently petit i oned t he Cou nty 
Court of Cl ark County Missour i to 
appoint me as Superint endent of Pub
l i c \'.elfare so that t he duties of 
t hat office can be combined with t he 
dutie s of Prosecuting At torney at a 
saving to the county. 

" In considering t he mat ter , the County 
Court has d i scover ed t hat on June 26 , 
1939 ( by t he act of a pr ior court) an 
order was entered appoint ing an indi 
vidual in thi s county as "Probate 
Parol e and. 'lruant vf:fi c er" fo r a term 
of four years starting Jul y 1, 1939 . 
I t ao~ears t~~t the order ori~ inally 
read t hree" years but has been chan6ed 
to "!our" years . 'l'he orig i nal order 
is no t in the f iles . 

"\'-ill you please advise us as t o the 
effe ct of t h is ol d order in t he 1ollow-
1ng pa r ticular s: 
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"(1) Can a County Court make an 
appointmer t ex1er d1ng beyond t h e 
exoiratlor of t1~ t erm of office 
of tl e members of the court . 

"(2) 0 ld ~ot an app?intme. t un-
der IJl!ap . 5G , /_rt . 11, and part i cu 
lnrl y undor ..,ec . 9719 th&reof auto
matically sus pend t~e duties and 
salar y of a "Probat3 Parol e a nd · r uant 
>f f icer . " 

I 

Your first q~estlon is 1hether or rot a county 
court car make ar appointment e . terd~ rJ ~ bcyorc the ex
pir ation of the t e,;rm of of.~.ice of t he mombers of the 
-court . 

Sect ion 36 , Article Vl of toe Const1t~t1on of 
t he ~tate of wisso~ri , r eads as follows : 

"In each co-:~.nty the r e shall be a 
count:; court , wl! cl1 shall be a 
co ·rt of r 6CO.Ld, and sl.all hat e 
jurtsdictiob to trursact a l l 
county o.rd st..cl. other bu.:;inoss as 
May be proscribed by law. ll,c 
court sha l l consist of one or more 
judges, not e>·ceedir :r tbr ee , of whom 
t he ,robat~ jud[ e may bo one , a s may 
be pr ovided by lan. " 

.y r ee son ox' t:. i s sect on 01 tl e \.IOn s tlt J.t i on , tl.e 
le3isla ture e~acted >ection 2480 .• ~ . isso ri , 1939 , 
which reads as f ollows: 
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"The said court shall :tave corjtrol 
and mo.nasement of t .t.o oropertl' , r eal 
and personal, bclo. 0ln~ to the co"nty, 
ar.d Sl ... all l':..a \ e powt.. r a nd aut Lorit"J to 
purchase , l ease or receive by donation 
any property, r La l or personal , f or 
the use and b enefit of tho county ; to 
sell and cau se to be conveyed any roal 
estate , poods or chattols bel on ,-n, to 
tt ... e county, a ppr oprlati n..; t ..:_o procoods 
of such sale to tlw use 01 1..ho s lr"i e , 
and to audit and set t le all demand s 
a ,,.ainst t re coun ty . " 

In your reque st you sthcod t hat ~he count y court 
haa discovered that on June 26 , 1939 , a prior count y court. 
had ent ... red an order appo_ ntin1; an individual i n t his 
county as "Probate Parol e ano ... ruant Officer", f or a t ~rm 
of fo~ yeo.rs , start:rG Jul y 1 , 1939 . 

In a recer t case handed dowr by t he vuor etl'le \.IOurt 
of t .t i s State , it was held t hat tle county court could 
appolnt janitors , and s0 t the ir salary , f or a t er m that 
mi ght hol d over under t he next new county court . 

lt was so hel d in tie case of As l i n v . ~toddard 
i..lounty , , 106 B. · • (2d) 472 , 1 . c . 475 , rhere the CO'.ll" t 
sai d : 

"Dy s ectiOL 2078 , • v . 1929 , J O. 
J t . Ann . ~ec . 2078 , p . 2658 , it is 
provided t hat t ho county court 
' shall have control and manabemont 
of t~c pr opert y , r ct l and personal , 
be l ot ... ;lng to tr.e county . ' '1'1 1s 
expr ess au t ; ority anc cu t y carries 
r ith it t Lc necessaril y i mplied au
t Lori ty to edpl oy sacl lacor ar_d 

•. 
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case: 

servi ce as may r easonabl y be r equi
s ite in or der t o effectua te t he 
express power gr anted. Of such 
character i s the YlOrk of a janitor, 
su ch a s pl a i nti f f herein . By t he 
or der of court and tho c ontract pur 
suant tho1·e t o empl oying h i m he did 
not become an officer of the county , 
but or.l y an empl oyee , to whom no 
atto~pt was made to delegate gover n
ment al or other such functions of 
the court which f r om time t o time 
might i r volve matters of discretion 
t o bo exercised by that body. See , 
on t h i s question , Manl ey v . Scot t , 
108 .~. inn. 142 , 121 h . .. . 628 , 630 , 
29 L. h . A . ( ~ . s . ) 652 , and notes 
in latter vol ume . 

"1o case f r om this state is ci t ed 
nor have we found any directl y 
adjudicating the pr e c ise question 
now under considera tion , viz . , 
whether t he county cour t may law
f ully make a contr act , b i nding upon 
t he count y (assuming good faith in 
t he mak i ng ther eof and r~asonable
ness a s to t i me of per formance) , 
t he perf ormance of whi ch will ex
t end beyond the ter ms of of fi c e of 
part or al l of the member s of the 
court as t hen constituted . {1- * * " 

The court fur t her said , on paJ e 477 , o!' t he same 

"In our opinion , a county court 
has power to make a cont r act such 
as that here in question, for a 
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r ea sonable time , t he per formance 
of which will e.xter.d beyond the 
term of office of some member or 
members of the court . ..e so hold. 

"We take next the contention that 
the contract was f or an unreasonable 
time and was made in bad f ai t h and 
collusively. As to the time factor 
we think it clear that one year can~ 
not be cons idered ar. unr ~asonable 
term of employment , the circumstances 
considered. '.l.'he county court needed 
the services of a competent janitor 
(a continuing need) , nnd , being a~ent 
of t he county and trustee of its funds 
(K8rsas 0ity Disinfecting ~ t~g . Co . 
v . Bates.County, 273 o . 300 , 201 v . 
w. 92) , owed t h o county t he duty to 
conserve its funds and to procure 
necpssary l abor and service at t he 
best availabl e price . It may well 
be t hat , in the ju~sment of the 
court , a c011petent janitor, who 
mi gh t , perhaps . have found employ
ment elsewhere , could be hired ·at 
t he time i~ question for th~ defi
nite term of one year , to the ad
v&ntaee of t he county . Tho r e sul t 
in the i nstant case emphasizes that 
thou~t . 1h~re is no contention that 
plaintiff was not co~petent and suit
able for the ~ork for which he was em
pl oyed . Prior to his employment Parks 
had been receiving ~60 . per month for 
doing the same work which pl aintiff 
contracted and was willing to do for 
one year at 50 per month . lhe ' new ' 
county court (so call e4 in appellant's 
brief) continued to pay Parks ~60 per 

, r 
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month . ~he contract with plain
tiff , if carried out , would have 
saved the county ~ 10 a month f or a 
year - a substant i al saving on an 
item of t he size involved. 

" !ocei t her do we think the agr eed 
facts woul d justify us i n holding , 
as a matter of law , t hat the court 
acted fraudulently or ln bad faith 
in employing plai nt i ff . .t'raud is 
not pr e sumed. Contr a , right rather 
t han wrong action is presumed , if 
presumption may be indulged . So 
far as con cerns t he e~ployment 01 
plaintiff alone , t hat contract cer
tainl y cannot b0 said t o it dicate 
bad faith or \"'r on.;f ..tl pur po:· e on 
the part of tie court . As 'e have 
po~nted out , it ~as calcu l ated t o 
cons erve the county's r·unds - to 
save money lor t~e county , anc would 
have s o resul ted had i t been adhered 
to . but it i s said tLat , a t tLo same 
time , ~ her t wo members of tle court 
were about to b i d far ewell to t heir 
official positions , tho court made 
three other ' appointments ,' each for 
a ter m of or e } ea r , ·· l.er the sta t ute 
did not flx any definite term f or 
such appointments or emnloyn1ents . J ne 
of t hose ' appoint ments,' that of ~oo
ney , seems to have b~en considered by 
the so- called ' new court' as all r i ght , 
since he was r e taiLed (though for an 
i ndef i nite t or m) . As t o none of them 
is thoro any sh0wi n{ conce rnin~ sala
r ies , or t ne r easor.s why the county 
court made t bo alleged 'appoint ~ents' 
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on ecember 31, 1932. '.e have but 
the bare fact U.a t t r.e appoin t ments 
were made . l•'r on t hi s it is argued 
t hat sald a?polntments w~re made 
col l usivel y and ir bad laith, f or 
the pur po se of f orestalling tLe 
court , a f t er t!e two newl y elected 
members took office, f rom appointing 

. othe r persons to such oositio1s , and 
that , inferer.tiall y , it must follow 
that pl a i n t lf'f 's emnloymont was actu
ated by t he same purpose . e canrot 
say , as matter o1 l aw , t hat it con
clus ively so a ppears . The t r ial court 
found t he issues for the pl alntiff . 
~e wo1ld not be j ua t l f iod in set t i ng 
as ide t hat fi r1dine;. " 

Under t ho hol dinG in the abov~ case t ho old county 
cour t collo a ppolnt a proba te oarole ard truant officer 
for a term that may rot te terminated until some time 
dur ing t.t~~ tt:~rm of tLe new county court , pr ov idine- t he 
term ano salary are r easona bl e . 

CJ.NCLUSlOl\ 

l t is, ther efore , tt.e opinion of t 1 s depart .. 1on t 
that the members of tLe prior county court of t.lark vounty , 
whose terms have expired , cotlld have appo!ntcd an 1r.divi
dual as "Pr obate Parole and 1r uan t Officer" , for a t t-r m 
of fou r years s tartind Jul y 1 , 1939 , ard coul d fix h is 
salary, evon thoueh t he term of employment was carried 
over i n to the term of t he new county court , if such em
ployment , salary and t~rm 01 off l ce were r easonable . 
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II 

Your eecond questior is · ~hether or no t an appoi nt
ment under Cv~pter 56 , Article 2 of the Revised ~tatute s 
of 1, isscuri , 1 939 , and parti cularly under Section 9?19 
thereof , automaticall y su s pends the d~ties and salaries 
of a Probate Iarole and 1ruar.t J fficer . 

~ You nave infor med this of'f i ce , since Y'lriting your 
request , t hat the appointment of Probate Parol e and ~ ruant 
Off'i cer was made by the previous county court ana not by 
t he circuit j udge . 

Sectlon 971 9 R. s . 1 i ssouri , 1939 , reao~ as 1ol lows: 

"The county cou rt in each county 
may in its discretion appoint a 
county superintender t of publ ic 
wolfare , and such assistants as 
it may deem ne cessar y . • hen ever 
the county court of any co~nty has 
appoi nted a superintenden t of publ ic 
wel fare such officer shall as sumaal l 
t he powers and duties now conferred 
by law upon the probation or parole 
officer of such county and shall 
assume all the powers and duties of 
the attend.anee officer in said coWlty 
and all t he powers ard the du ties of 
t he attendance of~icer i n any incor po 
rated tovm or village having a popula
tion of more than 1 1000 -inhabitants , 
and r.o other o~ different pr obation or 
parol e of f icer or attendance officer or 
officers shal l be appo~nted by the judge 
of the juvenile court , by the county su
perintendent of public schools , or by 
the s chool board or any incorporat ed 
city, town or villa ge s chool district 
or consolidated school district : Pro
vidi ng , however , that the pr ovisi on 
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of this section shall not apply 
to counties whi ch now Lave or 
whi ch shall hereaf t ur ha ve a 
popul ation of more tr-an 50 , 000 
inhabitants . " 

Under the above section the county court appoints 
the super intendent of publ ic welfare and hi s assistants . 
1his sec t i on was or i ginally enacted and appears in the 
Laws of 1921 , pa~e 586, Se ction 1 . In construing thi s 
section the bupreme vourt of t his State en bane , in the 
ca se of Poindexter v . Pettis Gounty, 246 s . ·~ . 38 , 1 . c . 
40 , said : 

"So ao justl y con~ended for by 
counsel for the appellant , the 
legal efrect of the appointment 
of .~ite was to automatically sue
pend t he t6rm of office of Poin
dexter , wh0 was a ppointed under 
sect ion 1144 of the Revised ~tat
utes of ,issouri 1 919 , as proba
tion offi cer . All the duties de
vol ving upon Poindexter as probation 
officer, by the a ct of 1921, supra , 
were transferred t o h ito . ~tate 
of .ashingt on ex rel . Voris v . City 
of Seat t l e , 74 ~tash . 199 , 133 Pac . 
11 , 4 A. L . n . 198 ; Donaghy v . .acy, 
167 ~ass . 178 , 45 . • L . 87 . * ~ ~ 

* * * * * ~ * * * 
"Under t he r ulings announced in 
these cases , unquestionabl y it was 
the intention of the Legisl ature 
by the ac t of 1921 to r epeal sec
tion 1144 , R. ~ . 1919 . 



Honorabl e Sears Jayne -10 - January 21 , 1943 

"It necessarily follows from what 
has been said that the respondent 
was not an office holder under the 
l aws of this s tate at t he time for 
which he claims to have rendered 
the services sued for . he was there
fore not entitled to t he salary for 
which he sued . " 

ijnder t he opi nion in t r e above case , it was held 
that unquestionably it was t he intention of the legis
l ature , by the Act of 1921 , to repeal Section 1144 h . s . 
! issouri , 1919 . Section 1144 R. ~ . ~ issouri , 1919 , is 
now Sec tion 9708 R. s . 1dssouri , 1939 , and reads as 
follows: 

"The circui t judge shall designate 
or appoint an officer of t he county 
or some other person to ser ve as pro
bation officer under the direction of 
the court in cases arising under this 
article . The cour t may also designate 
or appoint one or more persons to act 
as deputy probation officers . " 

Under the opinion in the abov6 case , it is spec ifical ly 
stated t hat t he appointment by the county court automaticall y 
suspended t re term of office of the probation of!icer who 
was appointed by the ci rcuit j udge , under ~action 9708 , 
supra . 

We are aware of the holding in the case of Gunio v . 
1<'ranklin County , 285 S. W. 1007 , whore t he court, .at page 
1008, said: 
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"The . circuit judge or F'rankli n 
count y , speaking by and t hrough 
the records of t he ci rcul t court 
only , could l egal l y appoint pl ain
tiff t o t he office of probation 
officer, and t he said copy of said 
or der of t he county court was i n
admissible and i n competent as proof 
of hi s appointment to said office . 
Reversibl e error wa s committed in 
the admission in evidence ·of said 
recor d . 

"The pl aintiff not having been duly 
appointed , and as he was not a de 
jure officer of defendant county , 
this sui t for salar y cannot be ma in-
tained . " 1 · 

Under t he hol41ng in the above case t r.e Supreme 
Cour t, i n a divisiqn opinion {that is , division number 
one) , held t hat t he circuit judge of Franklin County 
was the only one w~o coul d l egally appoint a person to 
t he office of probation officer . This case , a l t hough 
a l a t er case , is in conflict with the case of ~oindexter 
v . Pettis County, supra. We are compell ed, however , to 
fol l ow t he r u l i ng of t he Supr eme Uourt en bane , a l t hough 
an ear lier case , in preference to f ol lowing a conflicting 
divis i on opinion , of divisi on number one , which is a l ater 
case . 

It is a rule or thi s State , that bane opinions are 
controlling where a conflicting opinion is even later 
rendered by a division opinion. It was so held in the 
case of Benner v . Ter minal R. R. Ass ' n of St . Louis, 
156 s . w. ( 2d) 657 , ·1. c . 660 , where t he court said: 

" * {<- ~!- It i s to be noted, however , 
that all of t he cases cited by de
fendant were divisional opinions . 
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As such they cannot stand if 
they are in conl lict vdta th~ 
principles l aiu do~m in the 

I 

.Price case ~ whi ch vias a deci -
sion oP t he court on bane . " 

Under Section v719 , supra, it appe....rs tuat t he 
legislature inte~ded ~~at it was not mandatory upon 
the county court t o ~ppo~nt & county superintendent 
of public welfare and if a county superintendent of 
public wel fare was not appo~.nted, then t ne appointm~nt 
by tn(; ci rcuit judr~e of' a probation of ficer would remain 
in effect . It is also very noticeab le , under Section 
9719 , supra, that upon tne appointment of county super
intendent of public ~elfare that no o ther or different 
probatiu.u or pa r ole offi cer co uld be appoint ed by t he 
jua-;e of t nc juvenile court , who is a l so a circuit jud~e . 

Since t~e previous county court appointed a Probate 
Parole and Tr uant Officer and not a county superintendent 
of public welfare, the appoi ntment of a county superin
t endent of public welfare would automati c ally sus pend 
t he appo~ntment of a Probate Parole and ~ruant Offi cer, 
as was .rrude by t;he pr 1.or county court . \:e know of no 
office described as a Probate Parole and Truant Office . 

CONCLUSIJl\ 

• It is , tr.~.~: .. r v1'or< , t te op~n ... Js1 of t .is depart ment , 
that an appoint.u1ent ol' a per~on under tl'1e pr ovision s 
of sect~on ~71S .--. . s . ... issouri , 193~ , to tn~.;. o1'1ice of 
county superintendent of pubJJ. c weJ.iare , would auto 
mati cally suspend t~e appo~ntment of a so - called Probate 
Parole and f ruant Offi cer by the previo~s county co ~rt . 

APPHOVhD : 

ROY l'.(C.KI'l1TRICrC 
Attorney Gener al of Hissou1•1 

Respectfully submitted 

\ 1. J . 1:.-UR.tCL 
Assi stant Attorney &eneral 

\ Jl3 : : ;• 


