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• J PE~SIO.NS , BLIND : The Commiss i on may a ccept bequests, 
and how s ame may be expended. 

1"ay 29• 1 940 

J 

FIL ED 

Honorab le w. ~d Jameson 
Pre~ident Board of ~anagers 
St ate El eempsynary Institutions 
Jef f erson City . Missouri 

De~ l.!r . Jameson ' 

This will acknowled[ e receipt .of your 
req~est f or an off icial opinion under date of 
Yay 14 . 1940• and supp l ement al letter of l~ay 24 , 
194d • which r ead as tollowst 

"I wish you woul d please note the 
ouc losod corres pondence and. i t 
possibl e , l et me have an opinion 
f r om your department at an early 
d te • as it will l ikel y save the 
t ax on a ~5000 . bequest made by 
t~s . Sarah L. G. Ui l son. St . Louis . 
to the J'issouri Commission f'or t he 
r, l 1nd . 

"You will note a letter f rom H. B. 
Gr e en, who is pr esident ot t he In
dustrial Aid for the Blind, Inc . 1n 
s t . Louis , claiming t his bequest was 
a technical a r r or in the will and 
t hat they feel satisfied that Nxa . 
Wilson bad in mind bequeathing tr~s 
money to the Industrial Ai d f or the 
Blind ~ 

"As chairman of t he Uissouri Commia
sion -ror the Bl1r~d • I do not foel I 
can answer t his l etter unt i l I have 
an opinion from y Jur office. " 

...._ c • 
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Ho~. ~ • Ed James on - 2- : ay 29• 1940 

"Supplementing my l etter of 1~ay 
14, 1940 r e l ative to the bequest 
of ~s, ooo. oo to the Uissouri Com
mission f or th e ulind, I shall ap
preciate i f you will advise whether 
t~is bequest can be received by the 
Co~lss i on; whether t he C~.ission 
can hol6 s ame, or if it has to be 
p laced in t he St ute 1Teasury. 

Also if you will f avor us with your 
opinion as to whe t her the Commission. 
if permitted to accept and hol a t~is 
bequest, can use same in t he perfor
mance of its duty of investigating 
appl ica tions for bl ind pensions and for 
such purpose &s the expense of employ
ment of case workers , trave l expense 
of workers . off ice workers of t he Pen
sion Department and other expense, 
s uch as postage and stat i onery and so 
forth, all incidental .to the investiga
tion of applications for pension a 
duty imposed on t he Commission by 
Section #8898 R. s . 1'~'o . 1929 ." 

In regard to your former i nqui ry, relative 
to whether the Commis sion for the Blind shall re
ceive t he bequest or t he Industri al Aid for the 
? lind, Inc ., as a guide 1n determining who is entitled 
to t h is bequest, we must l ook to t he will itself. 
'1'he provision specifically bequeaths 051 000. 00 to 
t he Jas souri COl!ll:1ission for t he Blind. We fai l to 
f ind any ambigui ty in t his part of the will . Apparently 
it was the intention of t he t es tator t ha t the Co~is
sion for the El ind s hall receive t he ~s, ooo .oo bequest . 

c. J . Vol . 69, P• 52, Section 1118, lays 
down the general principle of lav in construing wills 
and t he courts of tr~s state follow it . 1~1s r~ads 

in part as follows: 

• 1 
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"If a will sets forth t he intention 
of t he t estator in c l ear and un
equivocal languube t h ere is no 
occasion f or judicial interpreta
tion J * ~., .u .;~ * ~. " 

Also, in Vol 69 of c. J . at page 42, ~ection 
1110,. we find : 

"Whi l e the appropria te court has 
power to interpre t and const ue a 
will,. its func tion is judicial and 
administr ative , not l egislative or 
creative . Stated otherwise, the 
court 's func tion is to construe a 
wi ll,. not to make or rewrite one for 
t he testa tor under the guise of con
struct i on, even to do equit y or ac
complish a more e qui t ab le di vis ·.on 
of t he estate , or f or the purpor e 
of making it ~ore l iberal and jus t , 
or even t hough in t e1·es ted parties 
are agreeabl e t hereto. · Uor can t h e 
will be changed either by t he court , 
t hrough construction, or by t he par
ties before t he court, by admission 
0 1 agreement or s tipul ation, a l though 
parties who are s ui juris may make an 
asreement with each other with regard 
to their respective interests under 
t he will. ~he court cannot pass on 
t he wisdom of pr ovisions of a will. 
'1here there is any uncertain t y or am
b i guity in a will 1t is proper for 
t he court to resort t o or take into 
considera tion t he established r ul es 
for the construction of wi lls . On 
t he other hand , since the purpose of 
construing and interpreting a will is 
to ascertain t he intention of the testa
tor as express ed in t he will, where s uch 
i ntention is expressed in t~e will in 
clear and unequivocal l nnguabe , there 

'·. 



Hon. w. I:d Jameson - 4-

is no need for judicial constr uc
tion and interpret ation, ~d it 
shoul d not be r es 6rt3d to or 
permi tted. ""t <if- -t~ -If- *" 

~herefore, wi t hout goi ng i n to the mntter further 
it unquestionabl y was t he intention of t he t estator 
i n t h is particul ar instunce t hat said bequest for 
~5, 000 . 00 was for t he Commi s sion for t he Bl ind. 

You fur t her inquire can t he Commission 
for the Bl ind receive t his bequest . V!e answer this 
i n t he affirmati ve . 

follows : 
Section 8890 R. s . r.fo . 1929, reads as 

"Said commis s ion is autt orized 
to receive and use for t he pur
poses hereinbefore enumer ated, 
or any of them, donations and be
questa, and is au t h orized to e x
pend such donations .and bequests 
i n such manner as it may deem 
proper withi n t he limitations i m
pos ed by t he donors thereof . " 

The above provision has not been repealed . 

You also inquir e if the Commission can 
hol d same or does t he Commiss i on have to pl ace same 
i n t he state 1T easury . In t his s t ate we have a con
stitutional provis i on which pr ovides that all r evenue 
collected and moneys received by t he st~te s hall go 
i n t o t he 'treasury. 

Section 43 of Article IV of t he Constitu
tion of Uiasouri r eads as f ollowss 
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"All r evenue collected ~d 
moneys received by the s t~te 
r rom any s ource whats oever shall 
go i n to the t r easury, and the 
~eneral Assemb l y shall have no 
pov;er to divert t he same , or to 
permit r:1oney to be dra\m from t he 
treusury, except in pursuance of 
regul~r a; .pr opria tions made by l aw. 
All appropr iations of noney by t he 
successive General Assemblie s shall 
be made in t h e fo llowing or der : 

"First, For t he payment of all 
interes t upon the bonded debt of 
t he 3tate t~t may cecome due dur
i ne t he t erm f or w:b.ich each Genera l 
assembl y is ele cted. 

"Second, l• or the benefit of the 
sinkinF fund , which shall not be 
l e s s annually t han two hundred and 
fif ty thousand dollars . 

Thi r d . For f r e e public sch ool pur
pos es. 

"Fourth, f or t he payment of t he 
cost of a s sessing and collecting 
t he r evenue . 

"Fi f th, For the payment of t he c i vil 
l ist . 

"Si ; th, For t he s uppo: t of t he e l e e
~osynary inst i tutions of t he St a t e . 

"Seventh, I• or t he pay of t he General 
~ssembly, and such other purposes not 
herein pr ohi b ited as it may deem 
necessary; but no General As s ' mbly 
sha l l have power to make any appr o
priation of money for any purpose 
~hatsoever , until t he r e s pective sums 

.... . . 
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ne ces sa1:y : or t he purposes in t h is 
section specif i ed have been set 
apart and a ppropr iated, or to bive 
priority i n its action to a suc
ceeding over a pr e ceding item as 
above enumer~ted . " 

However, our cour ts have construed revenue 
as used in t he cons titutional provision to :taean money 
received f rom taxation• or c .·.rrent i ncoruea wh i eh is 
subject to appropr iation by t he Legis l ature . 

In St a te v . Board of Hegents, 264 s . w. 
698, 1 . c . 698- 699, t he court def i ned r evenue col
l ected and money received by t he St ate f r om any 
s ource whatsoever as f ollows : 

"Th1 s provision , it will be se en 
from its t erms , whi ch are wisely 
chosen as a l imitation upon power, 
is res t r icted to •revenue c ollect
ed an5 money r e ceived by the sta te 
f r om any source whatsoever .• B~ 
r evenue , whether its me aning be 
~easured by t he general or t he l egal 
l exi cogr apher , is me~nt t he current 
i ncome of t he state fr ao vhatsoever 
s ource der ived vn~ich i s s ubject to 
appropr i a tion f or publ ic uses . " 

In t he s ame case t he cour t he l d t hat the Board of 
Regents for Northeast !"i s souri St ate 'l'eachera Golle&e 
was not t he sta te and that money received by i t other 
t han appropriation was not s t ute money. In t :1is 
case t he Board had i ns ured t he buildings a a i nst a 
f ire with money derived f r om the Board charginh cer 
t uin student fee s . ~here was no s t atutor y provision 
for assessing such a fee . 

One of the bui l dings caught f ire and burne4 . 
'.rhe insurance paid the Board of Regents , \'Jho \ver e t he 
beneficiaries , and t he Board immediatel y s e t about r e 
s t oring t~e buil d i ng with t he i nsurance money• where 
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mandamus proceedings were ins tituted to compel 
the payment o£ t he insurance money into t~e St ute 
~reasury. As previously stated, t he court he l d 
the Board was author ized to r ebuild with t he in
surahce money without placing same in the St ate 
'.L'reasury and receiving an appropria t ion £or s uch 
expenditures . 

In view o£ t h e a ove and foregoing, it 
is the opinion of t l_is Department t hat such a bequest 
'shall not be placed 1n the Treasury of the St ate . 

1~e Fift y- sevent h General Assembl y passed 
t he fol lowing provision on page 415, Laws of 1933: 

"Al l f ees , funds abd moneys £rom 
wha tsoever source received by any 
department, board, bureau, commis 
sion, institution, official or 
agency o£ the sta t e g overnment by 
virtue o£ any law or rul e or r egu
l a tion made in a ccordance with any 
law, shall , by t he official authori zed 
t o receive same, and at stated inter
va ls, be pl aced in t he state treasury 
to t he credit of the particular pur
pose or fund for which collected, 
and ahall be subjec t to appropriation 
by t he General Assembl y f or the parti
cul ar purpose or fund f or which col 
l ected during the biennium in which 
collect ed and appropriated . ~he un
expended balance remaining in all 
s uch funds (except s uch unexpended 
balance a . Eay r emain in any fUnd au
t h orized, co~lected and expended by 
virtue of t he provisions of t he Consti
tution of t is St ate) , shall at the 
end of t he biennium and after al l war~ 
rants on same have been dischar ged and 
t he appropriation thereof has lapsed, be 
transferred and placed t o t he credit of 
t he ordinary revenue fund of t he c t ate by 
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the sta te treasurer . Any official 
or ot her person who shall willfully 
fail to con:ply with any of the pro
visions of t :·.is section, and any 
pers on who shall will full y viola te 
any provision hereof , shall be 
deemed guilty of a misdemeanor ; 
provided, tha t in the case of sta t e 
educational institutions there is 
excepted •erefram, gifts or trust 
funds from what ever source ; appro
priations, gifts or grants from t he 
Federal Government. private organi
zations and individuals ; funds f or 
or from student activitie , f arm or 
housing activities , and other funds 
f rom which the wh ol e or some part 
t hereof may be liab l e to be r epaid 
to t he person contributing the same, 
and hospital f ees; all of which excep
t ed funds shall be reported in det ail 
quarterl y to the Governor and biennially 
to the General Assembly. " 

The above provision s pec i f ically makes an exception 
of g ifts , and does not require t hat gifts be pl aced 
in t he St ate ~Teasury . However , t his provision does 
req~ire t hat sain gifts shall be reported in deta i l 
quarterly to the uovernor and biennially to the General 
Assembly. 

You inquire if t i:" .. is bequest may be used t o 
employ case workers t o investi gu te applications now 
pending for b lind pensions , traveling expenses, etc . , 
incidental to the investiga tion of applicutions. 

Section 8890, supra, authorizes the Commi s
sion to receive s uch a bequest and use same for the 
purposes hereinabove enumerated and is furt her au• 
thorized to expend such donations and bequests 1n s uch 
manner as it may deem proper within t he l imi tat ions Lm• 
posed by t he donor~ 

Section 8889 R. n. Ho . 1929 in part reads as 
fol llows: 

' 
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"The duties of said Commiss i on 
shall be to prepare and maintai n 
a compl e t e register of t he blind 
persons with in t his state and to 
coll a t e i nformation concerning their 
phys ical condition, cause of b lind
nes s and such additi ona l inf'ormt. tion 
as may be useful to t he Commission 
in t he per Tormance of ita other duties 
aa 'herein enumerated, * "~ * ~} *" 

/ 

In view of Section 8890 and 8889, supr a , 
it i ~ t he opi n ion of t Ri a department that s uch a 
bequest may be used f or t he employment of workers 
to i nvestigate applica tions f or b l ind pens ions 
no~ f iled with t he Commission for the bli nd . 

COl! CLUS I Ol~ 

It is , therefor e , the opinion of t his De 
partment t ha t t he Commission for the Bl i nd , wh ose 
dut~es have now been transferred to the members of 
the St a te Eleemosynary I~tutions under Section 8888 
R. s . Ho. 1929, as amended by the Fi f t y-seventh General 
Assembly, P• 190 , Laws of 1933, is authorized to re
cei~e t h is bequest for Five Thousand ($ 5 , 000 . 0 0 } Dol
lars, and t hat same s hall be r eported to t he Governor 
and t he General Assembl y but said bequest does not 
have to be pl aced 1n the St a te Treasury. 

Furthermore, t hi s bequest may, in the ab
s ence of any specia l request by the donar as to how 
s ame shall be used, be used t o employ case workers 
to investigate app l ica t ions for bl ind pensions now 
f i l ed wi th t he Commissi on . 

APPl{OVED: 

COVElli R. HE I TT 
(Act i ng ) At torney General 
ARH/rv 

Yours very trul y, 

AUBREY R . l!An1fi:TT, JR • 
Assis tant Attorney Gener al 


