
~OURT REPORTER: Fees for transcribing bill of exceptions in 
criminal ca ses where defendant is poor person. 

J!arch 10 . 1936 

r r. dt":ard o. Jackso11 
(,fficial ~,eporter 
Twenty-~inth Judicial 
Clinton. Missouri 

Circuit 

Dear Sir: 

This is t o acknowle~Je receipt of your letter 
of 'ebr uar y 24. 1936 . in which you request the opinion ot 
this ~apartment. which let ter is as follows: 

"At t he openine of the September Ter m 
of our Circuit Court . ''r. E. B. -.>ilvers 
filed a mo tion t o quash t he r egul a r 
panel selec t ed for that t er m by the 
county court . on the gr ound of 
illegality in its selection . Mos t it 
not all of the attorneys hAving business 
on t he docket for that term e ither 
appeared or waived for their clients 
at its hear ing . ihe hearing on the 
mo tion involved a week. and much testi
m ney was taken . t its conclu sion 
t he moti on was overr uled. Subsequently 
I~ . ilvers repre sented one Arthur 
Uall in a trial .. hich resulted in Hall 's 
c onvict ion and an appeal has been taken. 
The Court ordered me under t r-e statute 
to make a Bill of Exceptions in the 
case State vs. uall . wh ich I have done . 
~ . Silver insists upon ha ving the 

testimony taken on the he~ring of the 
motion to quash the panel transcribed 
as a oart of this bill of exceptions ; 
he havin.; ob jected to the panel in 
t he Hall case. and incorporated his 
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mot ion i n the r e cord. I have 
hesitated to transcribe this record 
o- t he mo tion as being a proper 
part of t he bill of exceptions , ~nd 
if not the St ate would be under no 
obligation to pay me for t he wor k . 
Of course , if t he evidence t aken 
on t he motion to qua s h the jury panel 
is a proper part of t he bill of 
exceptions i n the HAll ease, it would 
al so be of' all the other eases tried 
at the term on appea l where the 
point wa s made in the trial . 

"I would like t o have your opinion 
as to whether I could rely upon 
the s t a te's payment for thi s work, 
even when s uppl emented by a further 
order oi' Judge Cal vird • s upon me 
t o make the same . The Judge hi --:self 
is doubtful ~ s to whether I could 
expect t Ae Stat e t o pay for this 
supplemental Bill, a s it would be 
comparativel y l~ge . " 

If we understand your question correctly ~ i t is -
1hether or not the motion to quash the regul ar pane l selected 
f or the September Ter~ of t he Henry County Circuit Court • 
. nd t he he~ring and all t he proceeding s i n c onnection with 
said ~otion . may be i ncorpor a ted in the bill of exceptions 
in t~e ease of Stat e v . 1r thur Hall , a ease tried by said 
alleged im~roper jury, and whet her or not the State ould ve 
compe l led to pay you , a s 0 ficial Court r epor t er, costs 
a nd f ee s for transcribing the testimony t aken on a hearing 
of the motion to quash, t "!e court having made an order th~t 
t he defendant. b e in,; unable to pay t he costs of such tran
scr ipt, be p rmitted to appeal a s a poor person as provided 
in Section 11722, R. s. Uo . 1929 . 

Section 11719 , R. s • . o . 1929 , sets f orth the 
duties of the of ficial court reporter. and is a s follows: 

"It shall be t he dut y of the off i cial 
court reporter so a ppointed to att end 
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the sessions of the court , under 
the direction of the judge thereof; 
to take f ull stenogranhic notes of 
llie oraleirdence or1'ered In everj 
cause-tried in said eourt.~o~ether 
w!tfi all obS[Ctlons to the n~lss1bili~ 
or-teStrmon~. the rulTngs-or~e cour t 
tnereon . a n all exceptions t aken to 
such rulings: to preserve all official 
notes taken i n s~ id court f or fut ure 
use or reference, and to f urnish to 
any person or per sons a transcript of 
all or any part of said evidence or 
oral pr oceedings upon the payment to 
him of the tee here inafter provided. a 

Section 11722 , R. s . Mo . 1 929. provides in part 
as follows: 

"·~·~.·Provided that in crimina 1 cases 
where an appeal is taken or a writ 
of error obtained by the defendant . 
and it shall appear t o t he aatisfaction 
of the court that t he defendant is 
unable t o pay the costs of such tran
script for t he purpose of perfecting the 
appeal , the c ourt shall order the same 
to be furnished and the court reporter 's 
fees for making the same shall be taxed 
against the state or c ount y a s may be 
pro per ; ·;} -:~ .;:- *" 

From the statement made i n your letter i t would 
be impossible for t his ~epartment t o render a n opinion 
that would be bindi ng on the St a te Auditol' (assuming t hat 
the Hall case is a felony ca se ) in audi ting t he costs .. 
if event ually s uch cost bill should reach his of fice . 

I f t he hearlno on the motion to qua.sh t he panel 
w-... s not part of t he tria l in the case of s t ate v. Hall , 
we do not see how you could be required t o incorpor ate 
same in the bill of exceptions in said ease . In other 
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words. if it was a separate and distinc t hearing it 
would not properly be , i n our opi nion , a part of t h e 
bill of except i ons in t he Hal l ease. 

Since you state in :rour lett er t hat . "if the 
evidence taken on t he motion to quash the jury panel 
is a pr oper part of the bill of exceptions i n the Hall 
ca se , it would a lso be of a ll the other ca ses tried at 
t he term on appeal where t l'e poi nt wa s made in the trial, " 
therefore. we must assume from your statement t ha t i t 
wa~ not a part of the bill of exceptions or r ecord in the 
Hal l ca se . \'e not see how a separ a te and distinct hear
ing of an issue can be engraf ted on t o t he Hall ca se by 
merely saying t ha t it i s a part of same. 

It is impossible for us to give you a "Yes " or 
"Non answer on the sta te!Ilent in your letter, f or t he 
rea son that we deem it a. matter f or the trial court to 
pass on , he having all t he f~cts and c ircumst a nces before 
him on t he r e cor ·d a s made as t o whether said hear ing on 
the motion t o quash should be made a part of t he bill of 
exception s i n the Hall ca se . However , we mi ght say t hat 
i r it wa s s t ipul ated and agr eed and t he court had made 
an order that t his hear ing be made a part of the bill of 
exceptions in t he Hall case . and by a n order of record 
the court ordered you to incorpor ate same as a part of 
the bill of exe~ptions , it woul d seem t hat you woul d be 
protec ted for your fees in the t ranscribing of same. Of 
course , to have sa i d costs paid i t would furt her be 
necessary later for sa m.e t o be certifie d t o by the Judge 
and Pr osecut •ng Attor ney as t o its correctness , as pro 
vided by Sect~on 3842 ~ R. s. ~o . 1929 ~ on the f i nal 
disposit ion of t he case. 

APPROVED: 

J OHN W. HO~FMAN, Jr •• 
(Ac t ing) At torney-General 

CRH:EG 

Your s ver y truly • 

COVELL R . HEWI TT 
As sistant l t torney- General 


