
lrJEEMOJYNARY BOARD : Records are privi leged, but if ~ai.ed ~ 
may be inspected by any intere~ted party; 

INSPECTION OF RECORDS : board may make reasonable rules respect
ing the same. If suit is pending, the 
court may or der inspection; subpoena 
duces tecum will produce r ecords in court. 

~ - l., 

J anuary 14 , 1936 

FILED 

Hon. • • ~d Jaweson , +5 
President , uoard of ~anabers , 
~tate ~leelliosynary Institutions , 
Jef fer son City , r .• issouri • 

..;ear .::>ir : 

fo llOV/S : 
,/e are in r eceipt of your inquiry vlhich is as 

"At a 1-eetint, of our board on. 1-... onday , 
V ce~er 23rd, t h e ~uestion c~ae up 
in re€ard to the privile~e of inspect
ing the records of t h e insane o ersons 
i n the severa l ~ental hospitals. It 
had particul ar reference to a let ter 
addressed to Stephen .:. Owen by 
D. 't . Shernan , of the let al firn of 
Blacbvell ~ Sherman, and unon motion 
of our board I was directed to obtain 
an opinion from your office as to the 
authority of the official s of these 
institutions with reference to the in
s pection of any of the records pert aining 
to insane people . 

"1/ill you , therefore, kindly furnish this 
office with youx· opinion in ret-ard to 
t his ... a tter , t.nd oblige . " 

ny ._ection 8574 , H. ~ . .... o . 19 9 , it is _.) ro vided 
t ht1t tue elee..Losynary board "suall ht...ve t he care anu. control 
of t he 7roperty , re~l bnu personal, O\med by t he stnte and 
useo. in connection with the several institutions, " and that 
t he titl e to all such property then or thereafter ac quired 
shall be vested i n the board of me.na._ers for the use of the 
i nstitution . 
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By Section 8580 the "person appointed a s super
intendent of each of t he severa l eleekosynary institutions 
herein named shall have c o~plete char ge, control and aana~e
ment of t he entire institution with special attention to the 
health and sanitation of the respective institution over 
which he has been appointed a s uanager." 

By Section 8592 it is provided that •the steward 
shall be the custodian or all t he property of every kind and 
description belonging to the institution for which he has 
been appointed steward." 

Section 8685 provides as follows: 

"The board of nanagers s hall have power 
and a uthority to cr eate the off ice of 
and to a9point examining physicians for 
this institution , whose duty when so 
appointed shall be to examine all appli
cants for admission , as is provided for 
in section 8686 of this a rticle, in such 
counties , c ities , points or l ocalities a s 
may be determined , ordered a nd directed 
by the board of manaeers . Reports or such 
examinations shall be made upon the blanks 
provided by t he superintendent . Each 
examining physician a ppointed under the 

· provisions of this section shall keep a 
proper book for the registry of a ll ex
aminations made by him, and after the 
sar...e are dul y registered he shall forward 
the oribinal exacination without delay to 
t he superintendent of the sanatorium. 
No fee shall be cha r Led or collected rroo 
applicants furnishing the certificate 
entitling them to admission to t he 
sanatorium as free patients as is provided 
in section 8686 of this article, but all 
other appl icants for exaruination shall be 
char ged a fee of f ive dollars . " 

Section 8565 empowers the board to "make all necessary 
rules , regul ations and by- l aws f or the rovernnent , discipline 
a~d management of such institution not inconsistent wit h the 
l aws or t his s tate, a nd such rules , res ula tions and by- l aws, 
when so made and adopted by the board , shall be binding upon 
all officers and employes of the institution, and shall remain 
in force and effect until changed or annulled by the board by 
an order entered upon t he r.ecords of such institution.• 
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The a ut hority of the Legi s latur e t o delegate to 
commi s s i ons or boar ds t ho power to ~~e reasonab le r ules . 
and r egula tions has b ee!l sus t~ined by the court s ver y general ly . 

St ate ex inf • . \.illa. v . Co l bert , 201 s . il. 52 , 
2 73 i .. o . 198 ; 

Sta t e ex r e1 . City or ~edalia v • • ublic Ser vic e 
Com. of LO ., 204 s . . 497 , 2 ? 5 .:.o . 201; 

Stat e ez rel . City of Sed~lia v. ~ Ublic Servi ce 
Com. of ~o ., 40 s . 8t . 342 , 25 1 ~. s . 547, 
64 L . Ed . 408; 

City of St . Loui s v . ... ubl i c ':> ervt ce Com. of Mo . , 
207 s . ~v. 799, 2 76 J,:o . 309 ; 

Cit y of St . Loui s v • .iubl ic Servi ce Com. of l..._o ., 
207 ~ . ,; . 805 ; 

..:.>tat e v . :Freeln~1d , 300 s . ·"1 . 5 75 , 318 t.o . 560 ; 
Ar nold v . Hanna , 290 3 . ·1. 416 , 315 ! ... o . 823 , 

J udgfuent arfirmed (19281 . 48 ~ . Ct . 212 , 
276 U. ~ . 591 , 72 L . ~d . 721; 

St ate ex r el. v . Thompson , 60 s . ',;. 10 77, 160 
1. o . 333 , 54 L. n . .. ~ . 950 , 83 .ta.r. •• ~t . Rep . 468 . 

You do not st a te ~hether yo ur boar d has promul eated 
any r ule s wi t h r espect to t he ~uestion you i nquire about . 
However , i t ~pp ear s t hat t~ey have s uch aut hority, provided 
t he r ules are reasonab l e and not in confl ict wi th t he statutor y 
law. 

The l ew wit h r eference t o t he right of acces s to , 
inspection and use of publ ic recor ds a t coor~on law i s stated 
i n 53 C. J ., pa~e 624 , a s fo llows : 

"At co!!J!...on l e..w a person rr.ay i nspect publ i c 
r ecor <i.s in \ hich he has on int erest or rr.ake 
co. 1 es or ne~randa tpereof , ~hen a n ec es-
sit y fer such inspecti on i s f hown a11d t he 
purpose doe s n -t see.1. to be illll..'roper , and \':·~ere 
t:!:"le disclo~ure vvoul d not be detriment al to t he 
pub l ic ~nterest ; but the fretifica t i on of mere 
curiosity , or t~oti ves n.ere l y specul ative , or 
t h e cr eati on o!' scanda l , wil l not entitl e a 
per son to i nspect ion or t o ffiak e copies or 
r...er...o r anda . " 

I t wi l l be no+ed tha t Sect ion 8685 , in part , provides 
a s f ollows : 

"Ever y exar~ninh physician a pJoint ed under 
t he provi s ions of t hi s s ection s hall Aeep 
a proper book f or t he r e gistry of all 
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exan.inations ma.de by hin, and after the 
same a re iul y re5istered ha shall forward 
the oriGinal e:x:aminution \o/i thout delay to 
t he SU)erintendent 01' the sanitorium. " 

The ca~e of l~obison v . Fishback , 93 N. E. 666, 669 , 
175 Ind. 132 , holds that a "public record is one required by 
lew to be kept , or neces~ary to be kept in the dischar ge of 
a dut y imposed by law, or di rected by law to serve as a 
memoria l and e~idence of somethin~ written, said or done . " 

I n the cas e o.f Galli v . /ells , 209 Lo . App . 460 , 1 . c . 
473 , the court, in speaking of city hospi tal records and the 
right to inspection by t he public , says : 

" * * * and although .o:ept by public 
off icials they are not for the benefit 
of t r e public , as the pub l ic h~ e no 
inter est in them, e n d therefore they are 
not RUCh public recor ds as come wit hin t he 
exception to the rule . Ordinarily s uch 
records are not open to t he public beca~se 
of the privilege statute , but where that 
statute is waived , a s in t he present case , 
t he r ecords of the Git y hospital, a public 
institution , kept under requirement of t he 
l aw ,. are like other public records end a r e 
open to t he pub l ic . n 

I n t he co.se of Kirkpatri ck. v . ..ells, 3 1 9 t~o . 1040 , 
1 . c . 1045, t he court says: 

"Plaintiffs contend the court should no t 
have a~tted in evidence the record of 
St . John ' s ·t.o :>pital purportinb to show the 
disei!se with \7hich :L.irkpatrick v~as afflicted 
vhcn confin.eJ. therein , f or t ile reason that 
sa~d ~os~it~l is not a public i nstitution . 
t here is no rul e of law .requirinG recor ds t o 
be kept by private hospitals , and they were 
not kept by officers under tlle law. 

"It is not objected that the record is 
privileged. Plaintiffs admit if' the record 
offered in 0vldence ~dS tLe recora of a 
public ho spital , it should have been admitted. 
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(Galli v . •el ls , 209 _.o . Apn . 460 , 239 s . W. 
984. ) Under the genera l rule a ll records 
requir ed by l aw to be kept ar e admissible 
if properly identif ied. (St . Louis v . Arnot, 
94 Lo . 275 , 7 s . .. 15; Priddy v . Boice , 201 
Uo . 309 , 99 S. '1. 1055 ; St . Louis Gasl ight Co . 
v . St . Louis , 86 Lo . 495; Leve ls v . St . Louis 
& H. Railroad Co., 196 - o . 606 , 94 s . ~. 275. ) 
Se ction 5812 , Revised Statutes 1919 , requires 
public and private hospitals t o keep a r eco rd 
of the di seases of all natients . Therefore , 
a. r ecord kept by St . John ' s Hospital in 
compliance with t he l aw i s of equal dicnity 
with a record ~ept by a pub l ic hospital. If 
a record of a. pub lic hospital is adui ssible, 
t here can be no sound reason why a record 
of ~Jt . John ' s .. Iospi tal is not admissible. 
The person or persons uaKinb the record 
a re perfor.Ltin(.. a public dut y under the l aw. 
The court ruled correctl y , and the contention 
is overr ule d. " 

In the case of State v • . ~eller , 143 Ore . 589 , in con
siderinb the riLht of the publ ic to inspect t he records of the 
corporation co:w.r . .J.ssioner, ~~here the statute required him to 
K: eep such records and empowered hL...L to decline to disclose same 
when not required for publ ic wel fare , the court says , 1 . c . 601: 

"The p ublic mus t a l ways nave access to 
all public records requir ed to be kept 
or ~de by a public officia l unless the 
statute specia lly provides ot herwise . " 

Section 1731 , R. s . ~ n . 1929 , ~rovides : 

"The fo llovnng ~ersons stcll be inconpetent 
to t estif y : First , e per son of unsound nind 
at the time of his pro duction tor exani na
tion ; * * • Fifth, a physician or s urgeon 
concerni ng a ny infor.nation which he may have 
a c quir ed f rou any nati ent while attending. 
him in a profess ional char acter , and which 
i nfo rrration vms necessary to enable hi~ to 
prescribe t or s uch patient as a physici an 
or do any act f or hi m as a s urgeon. " 
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In t he case of Ex parte Gfeller, 178 ~o . 248 , 1. c. 
267, the court s a id: 

"Our statute pl aces attorneys a nd 
physicians upon substan~ially the same 
gro unds with res pect to privileged cou
munlcations , and it \U!S held in Thompson 
v . I sh , 99 ~~ · 160 , t hat the protection 
afforded by t he s tatute a0 ainst calling 
a physician to ~ive evidence of t he in
fo rmation a cquir ed i n a profess ional 
character from his patient , may be wai ved 
by t he l atter or thooe r epr esentinb hi o 
after his death , for t he p urpose of pro
tectin~ rights ~c quired under hie . The 
court said: 

" ' Notwi thstandin£ our sta tute provides 
for no exception, still it deals with a 
privilege , end it uust be t aken as es
tablished l aw that t he privilege may be 
waiv ed by t he patient; and we have held 
t hat i t QSY be vrnived by the representative, 
and , in this , our rulinG a ccords wit h that 
of t he Supreme Court of L.ichigan under a 
like statute . If the patient may waiv e thi s 
right or privilege f or the purpose of pro
t e cting his rights in a litieated ca use , we 
see no substantial reason why it may not be 
done by those who represent him after hi s 
death , for the purpose of proteoting r ights 
ac qui red under him.' " 

In t he case of Smart v . Kansas 01 t y , 208 .&..o . 162, 
1. c. 197, s peaking on the question of pr ivileged communica
t ions and the records of t he city hospital, t he court said : 

''The defena.ant ' s next contention is tht..t 
t he court erred i n excl udinb the evidence 
of Dr. Frederick . He was one of the 
atten~ing physicians a t t he City Hospital , 
and was the ~eeper of and had char ee of 
t he records of t he inst itution , which were 
requir ed to be ke9t by t he ordinances of 
t he ci ty. The defendant offered to prove 
by him t he diagnosis of pl aintiff ' s case, 
as shown by said off icie l record~ when she 
was in t he hospital in the year s 1895 , 
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1896 a nd 1898 , the l a tt er wh en her leg 
wa s amputated . The p l aintiff objected to 
the evidence offered beca use the entries 
made were privileged communications , first 
made to t he attending physicians in order 
tha t they uight correctl y diagnose her 
ca se and to properly treat her . The 
diagnosis of the case was nade by an ex• 
amination of the patient a nd by interrogat
ing her r egarding the complaint. This is 
necessary to be '.cnown by the physician in 
order tha t he may prescribe the pr oper 
treatment, and wh en he once a cquires tha t 
inf ormation t~ e l aw decla res 1t to be 
confidential communica tions, and disqualif i e s 
t he phys i cian from divulging the same upon 
t he witness stand . 

"l::.r . Elliott in his work on Evidence , in 
t he discus s ion of s uch statutes s a ys : 
'It seems to be conceded in both opinions 
that hospital physicians , who a tten d such 
persons a t t he hospital , coul d not testify 
a s to Whht they l earned whi le so &ttend
i ng him.' (1 Elliott on Evidence , sec . 
635; Grossman v . Supre11e Lodge, 6 ~. Y. 
supp . 821. } 

"'Ihis is undoubtedl y the rule a s announced 
by a ll t he authorities , and tha t being so , 
i t seems t hat it must follow as a natura l 
sequence t hut when t he physician s ub
sequently copies t ha t privi leged communica
tion upon t he record of t he honpital, it 
still remains privileged. If tha t i s not 
true, then the l aw which prevents ths 
hospital physician from testifying to such 
mat ters could be vio l ated both i n l etter 
and spi r i t and t he statute null ified by 
t he phys i cian copyi ng into the r ecord all 
t he informat ion a cquired by him from his 
patient, and then offer or permit the 
r ecord to be off ered in evidence contain
ing t h e di agnosis , and thereby accompl ish, 
by indirection , tha t which i s expressly 
prohibited in a direct manner . 
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"The only intll..ation of any l nw to the 
contrary ~o heve been able to find is 
in a foot note to section 635 of Elliott 
on Evidence , vol . I , which reads s fo l 
lows : ' On the o t her hand , if one vol untar i l y 
eoes t o a publi c hosnital where a record is 
requir ed to be kept , is there not some 
reason for sayinw that there is no privilege, 
or that he waives his privilege , at least 
so t a r a s the l aw r e quires a public record 
to be ~ept? ' t~ . ~lliott cit e s no a uthori t y 
whatever in support of t he above sugbestion , 
~or does he even dibOify it by givin~ i t 
a posi t ion i n t he text of his vc.... l uabl e \,or k 
on evidence. But if tnnt suc~estion is 
sound la~ , Wht>.t is t L.e u.se of goinb through 
t t1e eLpt y fora of wri t inu the diagnosi s 
into t he recora? ,fuy not ca l l the physician 
and let hi~ t estify direct as to t hose 
matter s? Cer tai nly the testi~ony of the 
physician would be ~re satisfactory than 
t r e record , because he would be under oath 
when oivin~ his testicony and \OUld be 
subject to cros ~ -examination . In the cese 
at bar Dr. I recte r ick testifie~ thet he did 
not know whether t he entries !lade in t he 
recor d were true or fal se ; that the hous e 
surbeon writes t he diagnosis in the r e cord , 
and t tat he had no per son 1 .:mowl edge a s t o 
t he trut hfulness of the things ~Titten. 

11 The rler e fact t ha t t he ordinance of 
t he city requi res such a record to be 
ke~t is LO reason on ear th why the stat ute 
regardinG privileged co~tunications should 
be v i olated . T~et record is requi r ed to 
be kept for the benefit of the inst i tution 
and not for the benefi t of outside lit i 
gants . It is not the object or purpose 
of the ordinence t o r epeal the stat ute i n 
questi on , but even if it ·~ere it would be 
null and void , beca use in con.fli c t wit h 
t he statute. The object of the statute 
i s to guar ant ee privileGed c o~unications 
betwe en a ll Batients and their physi cians , 
and it is wholly ill.I.!!Later ial whether they 
are in or out ot hospital s . The only case 
wher e t .t.e patient is denied t he pr otecti on 
of this stat ut e is wher e his or her cas e 
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falls under the rule or necessity , hereto
fore mentioned and so abl y discussed by 
Jud0 e Burgess in the case of Craner v . 
Hurt , 154 L...o . 112. " 

In t he case of Crru::..er v . Hurt, 154 L.o. 112, the court 
held that in certain cases where justice would be prevented 
by declinine to pe~t the physician to testify as to privi
leged co~unicetions , the physician could testify , announcing 
it as the doctrine of necessity , and states, 1. c . 118: 

rr · ~·or , where t he law can have no force but 
by t he evidence of t h e person in interest , 
t here t he rules of the cou_on l aw , respect
ing evidence in ~eneral, are presumed to 
be laid aside; or rather , t he subordinate 
are silenced,by t he most transcendent and 
universa l rule , tha t in all cases tha t 
evidence is good, than vrhich t he matter 
of t he s ubject pres~es none better to be 
atta inable.' (l Greenleaf on ~id. (14 Ed . ) , 
sec . 348.} tt 

We have referred to or quoted all of the statutory 
l aw in Li s souri that we find relevant to the question of in
spection or r ecords of a state eleemosynary institution in 
thi s state . 

In the case of Excise Conmission v. State, 179 Ala . 
654, 60 so . 612 (1912) , the oourt said : 

"With respect to records other than 
judicial, no statute to the contrary inter
vening , t he public generally have no absolute 
rigbt of access or inspection. Any one who 
de~ds t he right can be properly required 
to show that he has an interest in the 
docwuent which is sought , and that the in
spection i s for a legitimate purpose . But , 
for t he public and for individuals showing 
such a right , t he custodian or official 
docm;:ents is a trustee ; and , while he may 
and should preserve theo aLainst i mpertinent 
intrusion he should a llow ready access to 
those who have an i nterest in them, and who 
cle.i iL. access for t he purpose of promoting. 
or protecting it . • 



. , 

Ron . 1.!. Ed J...._e:...on - 10- J !lnutl.ry 14 , 1936 

I n an O.?i:aiou bj this office o.etea. Jul:: 3 , 1934 .. on 
t he (' uestio~ of who h~s t Lc ri .ht of in.s--:>ection of birth and 
death certifi c ate~ filed in the Bureau of Jital vtatistic s , 
t he fo1lovdnL wes ~tc,tad : 

"The ;:;Ul re:.e vourt of .A.is ~ouri see_c to fo 11oYI 
t hi s Lener~1 rule . In the c ~ee of State ex 
r e1 Tho~s v . Eob l itze11e , 85 _o . 6ZO (1885 ) 
t here was i~vo1ve~ the r iJ1t of ~ c~ndidate 
fo r office who had bet.h d.cfet.~.ted acco1•<1ing 
t o t he ~n~ounced election re sult~ to inspect 
t he pol l books used in his election , and 
t he court in t he co~rse of ~n Jpini on hol ding 
t hat t '.e relato1· t .... d a right to such a ccess , 
s aid : 

" ' ,'/hi l e we r e t)lrd t r e poll ·booA:s as b:Jl on(.ing 
t o t hat cl a ss of nubl ic recor ds , open to i n
s pection when t he applicant ,.,.ho des ires t o 
i nspect the~, shows that the purpose of the 
inspection is t0 vindicate ~ome publ ic or 
private r ieht , t he courts will by Land~us 
compel t he i nspecti on on conditi on that t he 
inspecti on be ~ade "under such reasonable 
r ul es and regulat i ons a s t he court or offic er 
havi ng t he.o.~.o i .J. chttr-...e Lay ir~po :s e . « 1/hether 
:mand~us will or .. ,ill not l ie t o co::tpe1 an 
i nspecti on of poll books when i t i s sought 
s i mpl y tor the gr atificat ion of curiosity with
out any purpose t o vindi cate either a private 
or pub l ic r i ght , i s not necessary t o determine 
in t hi s proceedinL , a s i t does npt p r e s ent such 
a case . ' (85 '-o• 624. ) 

"The l an.0 uage above quot e.l was quot ed with ap 
pr ovul in ~te.te ex rel . Conr n v . ..illiams , 
96 Lo . 1~ , 8 ~. :. 771 (1888 ) . ~ee ~lso Ste.t e 
ex rel Gay v . -"eybur n , 158 i .• o . Aou . 172 , 138 
s . \t . 79 ( 1911 ) ; !)t ate ex rel Gay v . Jones , 
158 J,. 0 . .-\pp . 1 '70 , l .::S s . . • 81 ( 1 'J11 ) • 

'~he1·wo od , J ., uel iver ed a concurri ng opi nion 
in t he nob l itzelle case i n whi ch he ~tated 
t ha t he bel ieved the t r ue r ule to be broa der 
t han that edopted by the mDjority of the 
court , und stat ed th~t i n bi s opinion the 
pl aintiff should have b een ~ranted the relief. 
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sought on the basi~ of the simple a llegat ion 
that he was a citizen, without sho~~ng any 
special interest , and Judge Sherwood used the 
following l s.nc;uage: 

u ' Vv'here t he question is one of public right 
and t he ob ject of the mandaLtus is to procure the 
enforcement of a public duty , the peopl e are 
regarded a s t he real party , and the relator at 
Whose instigation the prooeedin6s a re institut ed , 
need not show· that he has any legal or s pecial 
interest in the result , it being sufficient 
to show that he is a citizen and as such in
terested in the execution of the l aws.• 
(85 t..o . 625) . 

"Hovrever , t he rule in 1-.issouri does not seem 
to be as broad as that contended for by Judge 
Sherwood, and apparently it would be necessary 
for one seeking to inspect publ ic records t o 
show soue public or private interest to be 
s erved by such inspection. 

"It i s our opinion that e.ny citizen would 
have a right to inspect the records and 
certificates of birth and death filed in 
the Bureau of Vital Statistics upon a show
ing by him that he had some interest in the 
document whi ch is sought , and that the 
inspection is for a legitimate p~pose , and 
unless the public official who has custody 
of such documents reasonabl y feels that the 
request is an impertinent intrusion , or not 
in good faith , such of fici a l is under a duty to 
al l ow inspection and to certify copies of such 
records if a reasonable need therefor is shown , 
and compliance by such official could be com
pelled by mandemus . " 

\"le have not found a 1..1ssouri case deciding that t he 
guardian for an insane person has or has not authority t o waive 
on behal f of his ward t he legal production of privileged com
munications , but on principle it would appear that the sa.me 
right of waiver should exist in favor of a guardian of an insane 
person as the courts ot this state h~ve decided does exist 
with respect to t he representatives of a deceased person . 

The Legisl~ture of this state has seen fit to provide 
a method of procuring information as to r ecords wher e t hey 
properl y pertain to the administration of justice , and by 
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following t h at cours e t he r ecor ds of the i nst i t ution may be 
inspe ct ed and the f acts _ s t hey spe&.~ t he= ~y be , r oduced 
i n t he courts . 

Sec tion 9 24 , H. s . ~~o . 1929 , provides : 

"Ever y court or j udr e t hereof shal l have 
power to co.x..pel any par ty t o " sui t _pend
inc therei~ to pr oduce any books , napers 
and do cuments i n his ~os session or power , 
r e l a t ing to the · ~rits of any such s ui t , 
or of any def ens e t herein . " 

Section 925 provides t he co uree to be f ol l owed by 
t he par ty seekinb such infor Eation. 

Section 92 7 provi des the penalty for refusal to 
obey t he o r der of t he court f or t l: e pro duct i on of s uch in
format ion. 

&e ct ion 928 provi des for un order of court permi t
ting t he adver se ?arty t o inspe ct ana copy or phot ograph 
such papers , ~nd provides the pen~lty for refusa l to co~ply 
with t t.e order . 

Like·wise , i f s uch· s ui t is ~ending , t he party s eek
in~ s uch i nforr::.at ion has the r i ght t o have the r ecor ds of t he 
institut i on brou~t into court tmdcr a subpoena duces tecum 
for use i n t he tria l o f the ca se . 

CONCLUSION 

The records of tne state elee~osynary inst i t ution 
t hat are kept by t hat insti t uti on una 4re t he recording of 
a physician ' s pr ofe ssiona l di agnosi s or conclus ion , or t he 
history of t he case , or of any f ee t ''hi ch wa s r eveal e d t o him 
i n such exami na t ion on a ccount of i ts being appropriate or 
necessary in or der for hi~ to pr oper l y ? rofessionally di agnose 
or t reat s uch case , are pr ivi l eged cououni cations , notwith
s tanding such r e cor ds are kept es a r e sult of co~pliance by 
him wi t h a s tatute requi r ing s uch , and they oay not be used 
nor exhibit ed t o t h e pub l i c without t he cons ent or t he person 
so examined or trest ed , nor may t hey be used ln a s uit , unless 
t he privileged cha r act er be wai ved by sai d patient , absent 
t he rule of necessit y . I f s~id pati ent has a duly appointed 
guardian , such guar di an ha s t he a uthority to waive the 
pri vilege . If sa id insane patient ha s no guardian , then 
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t here can be no aiver of the privile~ed co~unication. I f 
the nrivile6e :s waived , the record is a publ ic record and 
any person havinc 5n interest in such record , or whose 
rights are or 1 ec.sonabl y n:.aJr be thought to be affected by 
such r ecor d , has t he right to inspect such recor d; that such 
right of inspect ion includes the rif):lt to :m£.ke oemore.nda 
therefro~ end photoLraph thereof; th~t if the boa rd of 
managers of sucl institution declines to so pernit such in
t erested party t Le info1~tion as set forth in t his conclusion , 
such interested _art y ha s the le~e l ii~ht to enforce the same 
by mandamus prooeedine:,s; t hat the board of ruanac,ers of the 
st 3.te eleemosynary institution has author! ty t.o uake any 
reasonable rules ~overninl such inspection , includine the 
tin e , pl a ce and :..anner thereof , e.na. J.to.y re~sonably deterrolne 
who are interested ;arties entitled to &uch record information. 

I f a &ui t i s :~endin;: bet'· ePn such J ers on desiri ng an 
inspection of the hospita l r ecor ds and sai d eleemosynar y in
sti t ution, t he par ty to such suit who see~s such record 
i nformation e.IJ.d proc ures an order ot the court i n which t he 
cause i s pending iirectin•. 3UCh elee.w.osynary institution to 
permit an inspection and photobraphinl of s uch records is 
entit l ed to s uch inspectio~ and such inforzation a s said 
r ecords may show. He is l ike,nse entitled to have such records 
produced in court on a subpoena duces tecum a t the t r ial of the 
ca:r;e . 

APPROVED : 

J'oHH .1. l:lO:E'F~ .. , Jr . , 
(ActinL ) Attorne} Gener~ l. 

Dwt :HR 

Yours very truly , 

D".rt • ...K.t.. : ATS a , 
.... ssistant Attorney General. 


