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ef erson Ci t y , ~issour1 

Lear r r • Jume son: 

1T.ds is to aekno ledgo r eceipt of your letter of 
Uarch 22 . 1935. in which you r equest t~e opinion of t h is 
Depart ment. Your letter is a s follows: 

" ?leo.ae refer t o .;.action 8578 , revised 
s tatutes of -lissouri 1929 , roa.ding 
as follows: 

I uould like t o a.sk you tho f ollo ing 
quest ions . •lOul a t he President of the 
Board of .. a.nagers of the Sta t e 1•, lee .. osy-
nar y In~titution s be permitted under t his 
section t o appoint a physician who hAs 
not quite had f ive years ot experience 
a.s actin3 superintendent until t he time 
tha t he shal l oe el igible t o e l ection 
as per manent superint endent under t is 
soctlon ·! 

oul d t~e rloard of . anagers itself . be 
permitted un~er this section to a~~oint 
a phy sician who has not quite served 
f ive years as uct1~ superintendent 
until s;ch time as o is qualif ied under 
t his bil l t o be el ected as per~~~ent 
superint endent in one of t he se insti
tui t 1 ons ·; 



•ion. 7. ~d . Jameson -2- Narch 28 , 1935. 

oul d the ~vernor of the St ate ot 
wissouri be permitted under this 
section to a ppoint a physician who 
ba.s not quite had five years experi
ence as act i£6 superin t endent until 
the t ine tha he shall be eligible 
t o election a s per manent superintend
ent under this section ." 

.e s ' :.all answer t he three questions set forth i n your 
letter in the order submitted t herein, that ia. (1) . oul d 
tho Preaident of the Board of anagers of the State ~leemosy
nary I nstitutions; (2) or t he Board of ~nagers itself. or 
(3 ) the Governor of the State of issouri. have the power to 
apooint one as acting superintendent of a state hospital , 
who does not posse ss part of t he statutory qual ifications . 
that is , five years ' experience as ~hysician , or aBsistant 
physician, i n a hospi t al for the trea t men t of the insane or 
feeble- inded '( 

~e do not tind that the (1, -~eaident ot t he 3oard 
of .~agers. t he ~2) Board or a nagers itself , or the (3} 
~over~or of the State of ~issour1. has t he power to appoint 
an act ing superintendent of one o! the se institutions . 

1he qualificati ons of t he superintendents of t he 
sever al hospit als for t he insane and f or t he Missouri Stat e 
School are found i n ueotions 8577 and 8578 . rl . ~. o . 1929 , 
which are as follows: 

(8 577) 
"The board of manasor s shall a ppoint 

some suitable perso~ as superint endent 
for each of the several eleemosynary 
institutions herein named." 

{8578 ) 
"The persons ap pointed as superintendents 
of the several hospitals f or the insane 
and for t he isso,Jri state school shal l 
be skilled i n t he practice ot medicine 
and in the treat.:xent ot mental diseases. 
and shall have had at least f ive year a t 
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e~perlonce a s ph~sician . or as ~istant 
P'1J aician i n a. h s pita l for tho treat
ment of t he ineano or feob l e-u. indcd. " 

That part of ~eetion 85?o , R. 3 . lO . 1929 , which 
provides thAt tho "superintendents of the several hospi t als 
f or the insane ~ - * shall have had a t least five years• 
exnerienc e a s physic ian , or as sistant physician in a 
h0spital f or t he treatment of the insane or feeble-~inded," 
was enacted by the uegislature a t the 1929 session and 
found in Laws of i ssouri , 1929 , page 197. 

1'he dutie s of the superintendent a re set fort h in 
ciection ~sao , t . s . Mo . 1929 , the pertinent part of which 
i s a s follows: 

"The porso ~ a poointed a s suoerintendent 
of each of t he several elee osynary 
i ~st1tutions herein na~d shalJ have 
co ..,l ot e charge , control and :!nnaJe 
ment of the entire i nstitution with 
special at t e nt l on to he~lth and sani
tation of t he respec tive instit ution 
over which he has been a ppointed a s 
xana.g~r, and shall devote his ontire 
time thereto -:. ·.< ~: ... -w." 

lt will be seen that t nc duti e s of t he superintendent s 
of t 1e eleemosynary institutions of the atato a re wide 
and varied and special a ~ent1on by t he shal l be given to 
t he health and sanit ation of t he i nstitutions . 10 doubt 
it w_ a the int enti on of the Legislature t o r a ise the qualifi
ca t ions of t he suoerintendent by proviuing that , in addition 
to cert~in qualifications. he must have had at l ea st five 
years• exper ience as a ~~ysician , cr a s sistant physician 
in an i nst i t u t i on of that chara cter. Cne who ha s the 
responsibili t y of an institution of this kind , oertain1ng 
t o the care and welf are or the unfortunate inmates , should 
oe one who not only pos se sses the medical qualifications 
bu t ono who has had soecial trainiQ6 and experience in 
carrJing tor t ho oont ally inf irm and feeble- ~inded. 
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l'he superintendent of .1 sta t e hospit a l Wl S hel d by 
the ~upreme Court i n the C.:J.se of In "~e oynihan. 62 ..... . • 
410 , 1. c . 419 , to be a publi c orfieer. 

l"""~ e ... upre me .:. ourt i n the recently decided ca se ot 
~tate e x 1nf. ~cK1ttrick . Attorney- 1eneral~ v . ' hittle , 63 ~ . w. 
100, 1. e . 102 , in ruling on tho question of who was a public 
officer , sai d the fo l lowing : 

" ' \ publ i c office is a.efined to be "the 
r i ght , authority~ and duty , crea t ed 
and confer~ed by law, by nhich, for a 
_;iven period , either f ixed by l aw or 
~nduring at the pleasure of the creat
i ng power, an i ndividual is invested 
with some portion of t he sovereign 
f unctions or the government, t o be 
exercised by him for the ben fit of 
the pu Jlic . " , ochem , t-ub . Off . 1 . The 
indi v idual who i~ invest ed wi th t he 
aut hori t y . and i s required t o perform 
the duties ~ is a public officer . 

' lhe courts have undertaken to give 
defini tions in manj ca s e s; and .bile 
these have been controlled more or 
l ess by laws of the par ticu l a r juris
uictions , and t he powers conferred 
and duties enjoined thEH'eunder . still 
a l l a 0ree substantia l ly tha t i r an 
officer receives his aut h orit y from the 
la~ , a nd discharge~ some of the ~unc
tions of government , he wil l be a pub lic 
officer .• ..>tate e :x r el. v . uus . 135 .. o. 
325 , loc . cit . 331, 332, 36 s. w. 636 , 
637 , 33 L. R. A. 6l o . To t he same 
effect. Sta te ex r el . ~evely v . Back
ma nn , 300 ~o . 59 , l oc . cit. 66 . 67. 254 
E. • 53 ; £~sting v . Jasper County, 
314 ~o . 144 , loe . ci t . 149 , 150 , 282 
.... . f . 700." 

'!'he tsegislature ha.s the right t o fix the qualif1ea t 1ohs 
of t he off i cers of t he state in the absence of qualifica tions 
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f ixed by the Lonstitution.as Wj s said by t~e ~upreme Court in 
the c.l sc of !:>t o.te ex rel . .. ill¢ate v. ooason , 41 ~o . 153, 
1 . c . l i.14 : 

"The power of the ~tate to declare i n its 
fundaL~ntal law, or , when tho. t is sil ont 
upon the sub ject, by l egis l ative enact
ment , what shall constitute the t e st of 
eli3ibi lity to office , is as clear and 
unquestionable as i s t he power to fix 
t he qualif ications of voters ," 

•nd it was said by t he Supreme Court in t he case of 
st ate ex r el . ~ ttor ney - Jenera l v . eay, 64 •o . 89 , 1. c . 101: 

"qualification f or office, as defi ned by 
the most approved l exicographer. is ' en
<1owment , or acco ~.pli shmcnt tbllt fits for 
an offi ce; having the legal requisites . 
endowed wit h qualities f it or suitable 
f or t he purpose.'" 

22 R. C. L. 400 , bectlon 40 . 

Under Sec t ion 8577 , supra , t he pow. r t o ap?oint the 
sua rintendents of tho severa l e l eemosynar y institutions 18 
lo ged In t he Uoard of ~agera who a r e appointed by the 
uovcr nor, by and wit h the consent of tho ~enate , under ~ction 
8561, R. S . Uo. 1 929 . 

;e find no statutory basis for a p, ointing an acting 
superintendent . 

"Acting" has been ~.-. efined in 1 c. J . 913 , a s , 

"officiating ; do1n3 duty for another ; 
a ter~ employe d t o d ~ signate one 
perf or mi ng t ho duti e s of an off ice 
to whi ch he does not himse l .r claim 
title." 

I n Fraser v . United ~to.tes. 16 Ct . of Claims , 507 , 
1 . c. 514 , it i s said "acting " a t tached t o an o ficer •s t i tle 
is , 
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"A form of expression in cc nstant use 
anc woll unaerat ,od in a l l the execu
tive aepart ments of t he government as 
designatio~ . ~ot an a ppointed incumbent . 
but merely a l Jcum- t nens r.ho is per
forming the duties of an off ice to 
which he does not himself claim title . " 

r o t~e sa~e eff ect the ter~ is defined in utate Bank 
of illiams v . Gish. 14., N. rl . (Ia.) 600 . 1. c . 60J: 

"The phrase 1actino officer ' i e used to 
aesignate~ n ·Jt an appointed incumbent . 
but merely a locum tenen~ who is per
formin¢ the duties of an office to 
which he hi~self doe s not claim title . 
I 1m. ~ .ng . ~ne . of Law. 577 (2d !d. ); 
1 ~yc . 632 . oth these authorities cite 
the same case (Fraser v • t:' . .... • • 16 8 t. 
Cl . 514) . " 

" t,ocum tenens" means . "holding t he place; a deput y . 
a lie.-tenant. or rooresentative . " 

c do not think thut the f a ct th~t one has almost the 
requisite qual ifica tions makes any difference. The s t atute 
requir es t hat t he superintendent must posses r c ertain qualifi
cations . He is ei ther quAlified or not qualified and there is 
no middle ground whereby one could be ap~ointed who h l s not 
quite the qunlifications as required by sta vute. Tho qualifi 
cations a re definite and certa i n . He 'shall be skilled i n the 
practice of medicine a nd in t he treatment of mental ~iseases . 
an~ shall have hAd at least t ive years experience as physician . 
or s~istant ~hysician i n a hospital for t he treat~ent or the 
i nsane or feeble - itl.nded. " lf it were poss i ole t o apr oi nt 
a person . ~o does not possess the necessary statutory qualifi
cati ons. f or a short time ~ one m16ht be a rmointed f oi• t he whole 
ti e and thereby defeat the purpose ot the statute . 

~ ONC LUSI Otl. 

It is . thererore~ our op _nio ~ that t he power to anpoint 
an acti ng superintendent who does not possess the qualifications 
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as sat forth in ~ct1ons 8577 ~nd 8578 . supra. i s not lo ged 
in the To s1dent of the Board of Uana gers , the J oard of 
~ anagora i tself or the Governor of the Sta te of issouri . The 
poqer 1 " lo~6ed in the Board of ~nagers to appolnt a s 
superintendent only such person who pos oases all of the 
statutory q~lifications. and one who do~ s not-pQssess such 
qual ifications is ineligibl e to be a ppointed either as acting 
superi ntendent or superintendent. 

APffi OV D: 

CR ..1 :EG 

~Y tcF.'_r.·,tcR 
l.tt :>r . ey-uenoral 

Very t r ul y yours . 

COVELTJ R. BE ITT 
Assist ant Attorney- Gener a l 


