
INHERITANCE TAXATION: Transfer by will subject to tax 
regardless of motive or consideration. 

Oetobor 4 . 1933 

r . • J . gorman 
lllG-1112• 1114 ~ohtngton Avorr~u 
St . l.~ou1a • eool rl 

Dear Sira 

F 11 P n 7 . 
fJ 1 ~// 

Thl De r t ls ln recolpt of our roqueat for 
an opinion u to tho f'oll 1 at t o1" teet : 

"I bli. ... e been inf o od by the Apprn! cr 
for 1nh ritnnce t pur ~ee 1n an 
1~atnte vf h1ch I oeutor t t 
your o.ftlce baa rul that a fi -
her1tenoe Tax l y b1o on an 1nlt r1• 
tone& ere rum s qu atbod for 
orvleea otunlly rendered over a tm 

yoar period and eo tated in the 111. 

111 you kl.ndly gl vo oueh e1 tat i on 
aD you cnn t10 that I detormino 
whothor tho t ntonent 1e corroct o_ not . n 

Under tho r cto oo conto1n in o r l$tter are not 
de ling u1tb t. a r of roper !ntor v.voa but th a tranaf' r 
or propsrty acc0t1pll by 111. ns.fer cctunlly uccompli• 
elwd by will !'-.avo almo t al oya boon hold tax ble.oven han tho 
wlll 11ne de n purnuc.nce of 0.."1 antonuptie.l. t for tbe 
consider tion o£ r1ago o othor c ldornt • Tho thsor.y 
of the l 1 tl t to.x rur.o a.J.:nnt tr •e ... 111 amd t at 
tho motiv f'or tho e r CGlUlOt f oct 1t c~ct r . tm.d tl t 
:tf thB bonef1clary ... _ d r ~ ill, he cnr..n'"" vold t on the 
thoory thnt ho m1ght ~~ e!ectcu to t o undor tho agroo nt, 1t 
one ore be , lC1 proaont; h1 cl no t1 obt n"t tho oatato. 
Pinkerton • Inh rit co and ::stato tAXo::s; Gloc on ~ Ot1s -
Inhor1tanco axat1on. (4th 1t1on} . 
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In the caa of Clarko Y . TreaDUror, 22G o . 301-115 
B. L. 416 , tho toatator :ado a will conta1n!n > th1a e lauao: 

"It my hounekoeper,Sarab hlt£aboth 01ll goooe . 
eont nuoa to d.tscbargo her dutio to rt19 cat• 
1ai'nctton and I retain hor 1n r;q an nlor until 
1':11 death. I s1vo her two thouaa.Dd ( 2 , 000) 
dollar s . with the additional tnm or f1vo ' lltm
d ro ( 600) for each year at'ter I e1 ty 
y a ol4 • an:1 a proport ionate part ot 1'1Ye 
hundred ( \ 500) dol lara tor tho t r ct1on or 
a yenr. J.llu oa.td legacloa to tho aa1 ran 
El1&abeth 11l l goo o to deper.-<:1 ont1rely upon 
rr::r rata1n1118 her 1n rr11 omplo;y until rq deooaae, 
ant1 I fl!!l to L ole j\:dge or hethor hor oe 
v1coe continuo etrtc1cnt and eat1 factory . " 

l.n bold 1ng t trnn tot• nuoj ct to t 1 the Cnun sa14J 

"Tho quost1on is h uth r t :;!a legacy 
1 eubjcet t o tbe oxetr:o tu imposed 
by St. l9l2,c. 6701 &ec . l , l~ch . t be 
levied. on • ill prop rt7 1 tll!n the 
jur1sdiet1an or tbe c~·onweo1th, 
corpo ~ 1 ov 1neorporeal, • •• •• h1cb 
sl 11 pass by will , or by tho lat:a 
regulating 1ntest te succ s1on, or 
by doed, urnnt or gift , o-eept 1n eaaee 
of a on f lde purchsoe ~or £~11 ecn
e1derat1on 1n 1:10n0y or monoy ' a t10rth, 

do or intended to tak orroet n 
po eenoion or enJormnnt ortor tb$ do th 
or tho rantor . ~ 

t t~ pln1u that the 111 gives a l e ey. 
'fhe proporty !XU:tuos to tho htn.u!oltoep r bJ" 
reaeon of tho il! . CXhc antooodent eon• 
t ct botve n the parties r quirod the 
toetnto:- to ko a will noo th&re1n • b Q.\ eath . 

aef1n1to u= ~1th v rule f or !~s 1nerea e 
~J lapse of t1 • l~e contract w e ex 
cutod o:r.actly aeeor~t~ to ita te~ • Tho 
promieo o~ t h.1ts contract • ! t ke,.,t, oes not 
g1 vo r1ao to a 4ebt. It 1a 1n th!n reapeet 
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d1Et1ngu1 
in ~11 v . 0 , 

l y cr toe obll 
cy by 111 . It to contract not uausaal 

~l 1t u vtuncc . vant. cto t~ lo cy 
not infr quontly c~ b tore tho eo rt • 
ho e ~. t o , 179 • so. jelltngton v. 
Apthor , lt5 · s • 69. . ~nh.-oMt 

t1on 

In tho e ee of Richard v . e , 126 • • 44 , 2M ••• 
40~, doeodcnt, 1n cone1derat1 n of' em c nt to provide her eutt• 
a ble 1nttmD.nce !'or 11te, g d to pc.y th t1t1 nra 300 1n caah, 
and to ka a w! ll dov1 l , h r houoa t o thom 1n ~ ntm l e , both ot 
which eb.o dld . In holdi ng tho tre.nn:for subject to tax, th Court 
said a 

"For tho r cone o tod in o n1m11 r e oe 
or Cl r ko v . surer, 22 n. 1 , 
115 • ;... . 15, it 1 l 1n t.hc.t the p p rt7 
paoa d to t <J Ricllar-lo by ro eon or tbe 

111 nd that t o d v1oo 1 bj ct to &.n 
1r~or1t ce tax und r St . 190 , o. 490, Pt . 
4 1 Sec. 1 , aa amendod by St. 1912, Chapter 
67 u, .. ec. 1 . a 

The caae of the t t r or Gould , 156 • ~ . 2S, 51 • E. 
28'/ , 1 llu...,1nnting th1 po1nt o r z- aa the court of aaourl 
are c cern d , !'or tho re on t t th 1r 1nbot•1t o 'tax law tlllAU 
ita or1g1n in the 1..llhor1tanco t 1 a of ~ 11 vorx Ill1no1• . 
In that eo ... , J a7 Gould, a ortly tor hie d th, eGd with hie 
aon tbat the v alue of th9 latt r' n :rv1coo ln h1a tatb.or • s bua1-
neaa f or twelvo yc re ount to 5 1 000,000, and that the tatbor 
waa indebted to h.le aon to t t extnnt. e thereupon made a rill • 
roc! t1ng the facts respecting th aerv!cea ~b.o a on had romored h1a, 
and ttxe tholl" value at ~-he a s r od ount . The court 1n holding 
that t h1n boquoat as eubj et to a l o 01 tax. n ld (l. e . 288)a 

nIt 1 certa1nl7 w1 th1n the conet1 tu• 
t1 p r or tho leg1nl turo to ta.-r 
11 ro rty tran torr by wlll, 

wbother tho mot1 ~• of' tho teatator be 
to e a e tft or p y a debt . and the 
lnn age, absolutely aamb1guous nnd 



Ootobor " • 19~8 

aviD , cl eo • h1ch the 
pl oy d to ec pll h t t 

t boat 1nd1cat1on that 
f er• 1n th& statute 1a 
nd accord1n to 1 t a 
1 1f1cat1 , whieb 1 

that th o r or thins ellvere it o 
anotbor porno t:l th t!JD 1ntent ot p a tng 
the r1 hta w \leb ho haa 1n lt to the 
latter. ct . ed, it can 
eao11y 1 1n tb t 1 g1elature 
at=ed to provont rtto rr avo1d1na 

t ot o tax by 1n i nt ed 
ben t1o1a r1 • int o tea t ored! tor • 
It tt a not wbat 1:10tlvo of a 
trans£ r by will 1 be•• oth r to pa7 a 
debt , d1ee 6 r&l obl 1 at1on, 
or to net 1t a r l tl•o f or the 
testat or enter tain a a tr f eot1cn -
11' the devlae or bequeot b accep ted by the 
benot1cl ary, tho rane£er 1a e by will • 
and th stato, by t sta tuto qu tlon, 

a a tax to l n u that orfor 
ence . " 

In s tate v. olll or ( up. ct . • ) 1. • 771 , a will 
waa executed b qu thing All tho rop rty of th t sta t or to hla niece 
1n purouonce or a eontraot entorl1d 1nto tvoen th :"1Dny yoare bettor•• 
b7 wh1ch ehe aero t o 11 ve w1 th and care t or h1m aa 1 IU J he 11 ved. 
The Court bol d that tbe proper ty aeod by w 11 and aa liable to the 
:-ucceaa1on tax 1m sod b7 the er1tan .e ~ax • and t t the r o-
v1 on ·~ • tins f ro tho o ration ot t ho ct tho eaee or a bona t1de 
purct oe f or 1\tl.l cona1de.rat' on 1n oney or mon 1• a worth 1n t'ldot\ 
to ply eolely to f ra b deed or t e tn co t 1 t!on ot 
de th• and that 1 t no pl1 tlon t o th trnn salon or rop rt-7 
by W!ll. lbo court said (1 . e . 772• 7 r/3)s 

"T o ••r• rocogntz 
the toree or ' rultn oa1on at 
1n d th' • and lDo the r ct t hat the 
exp r1 nee o.t ot r tate omon-
etr, ted t t var1ou ab1tta dev1coe 
would n turall be r e sort t o b tbD 
Otmer or l r go oatato tor tlx> vory 
pl.u~poao of' voiding t.uoo upon auceoe~lone 
and 1nhor1 t r ce11. t t actual t at e ra 
of p m perty oul d t'ro~;u ntl.y e 1n 



• • J . - a- Ootober 4 , 193S 

contemplation of denth with t.he intent 
t t the proo rty tran r rr shoul oncape 
th t • £h 1 o fih:lt the Leg1elaturo had 
1n ~~:1nd by tho ov1 1on that the succeaa1.on 
should be tax d 1n 11 c cos, exeopt ore 
tl trnn f r , o b d od or grant 1n 
conte la tlon of de th, a nnpport d bl' 
a 't"ull con81derat1on' o1tb.Gr 1n oney or 
!n mon y ' o worth. " 

The c oo or cnrt r v. or 1e , ( Sup. Ct . N. u . )GO Atl. 598 
18 a eaeo o1m1lur 1n point or f act to tho oll1or Cc e , supra; how-
ever. thB rd1ns of tho Court 1JI 111 1:nat1ng aD t a po1nta 

"!t oan e no 411"tor DCo that there 
all vnl1d cms1der t1on t or the contract 

to t ranat r tho pro rty by will . The 
1r.lpoa1t1on of tho tax 1 not l1m1tod to 
pro ert paaa1ng gratuitously by w!.ll , 
but oxtenda to 'ell property ' no paas1ng . 
U t1s.o Logialature h !nt ndod to .llrdt 
tho 1mpos1t1on o~ tho taz to proport.J 
paaa1Dg gratu1toua1 • 1t could eaa11y ve 
~a1d ao a t, by prov1d1n t t all prop rty 
paoatne by •111 Bhou1 bo subject to the 
tax, 1 t 1DIIlll1feated en Intent 1on not to 11m1 t 
1t. tter of Gould, 156 U. • •23, 51 • Ee 
287J StatG Streot ?ruot Co. v . Frlobe, 209 

aaa . 376; 95 • • 651 . " 

'I1lorororo 1n v1ew or tho caooo c1 tod herein , 1 t 1a the 
op1n1on ot thia ott1ce that whoro there 1e a t ranst r of pl"'pert}
accompllsbod by w111 tlat tb.o tranator 1a aubject to an 1nhor1t.ance 
taJt 1n the Stato o f laaour1, r ardlo • of tho consideration and 
motive ror the trannfor . 

J • ~ ~ ' JR. 
ea!atant ttorney General. 

APPROVEDa 

ROX CAITi'lil(.;i( 
At tomey General. 

J .H&LC 


