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INHERITANCE TAX: Contingent remainder taxable tho 'x original bequest

|

made before inheritance tax pas

v

September 37, 1833

Wiesissippi nl‘l..:{ Trust Company
8t, Louis, Wlsso

Attention: C. A. Tolin, Assceliate
Trust Offiger.

Dear 3ir:

This department is in receipt of your reguest for am opinion

from this office as to the following stute of fagts:

“He are acting as suceessor trustee under
will of George Lich. This trust terminated
on tlz 1833, date of death of

& &o last surviving obild of the
Mum. Ir. George Lich died im 1891,
and the will provides that on the death of
the last surviving child, the trust shall
terminate and the corpus divided
descendants of the testator's four children.
The surviving descendants are as follows:

Angela Lich, daughter of George
Lieh, Jr.

chuln A, Lich and Floreas
Elizabeth Abbott, children
of Charles Lieh.

Any Stansbury, daughter and

Adele Hays, grand-daughter of Mary
Weldner.

Elizabeth Lich, daughter of testator died im
1832 without issue.

We are enclosing a ¢oyy of the will of
Goetc.bloh for your hf.muon. Thies #ill
has n in ntmtin and we refer you to
the case of iLich vs., Lieh, 158 Ho. App. 400,
In view of the faot this "mt was oruud
prior to the ¥issouri Inhcritance Tax Law

we ask your opinion as to the liability for
inheritance tax of the d-soendants of George
Lich, to whom distributioa will be made. The
u“to consists of one picee of :rul estate
vnuausaooooooudtsoooo personal
propexty.*
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it 19 well » sed that remainders that vested prior
to the statute providing for an inheritance tax are not taxable at
the death of the life tenant, and aay such statute declaring them
;ggﬂao is unconstitutional. MNatter of FPell 171 N.Y. 48; e Es

However, a different rule prevails vhere the remeinder
}-I:ontucut. Seoticn 597 R, 0. No. 1829, provides in part as
ollowel

#s + *getates in whiok are con~
tingent or defeasible and which
ceedings for the determimation of tax
have not been taken or where the taxation
thereof has been held in asbeyance, shall
be appraised at their full, undiminisbed
value when the persons athlod thereto
shall come 1ato the beneficial enjoyment
or possession thereof, without dimiaution
for or on agcount of aay wvaluation thereto-
fore made of the particular estate for pur-
of tazation, upon which sald estates
expeotancy may have been limited,***+*

In view of this provision of the statute, 1f the descendants
of George Ach are contingent Pemainderamen under the will then an
inheritance tax is due to the Gtate of Mlssouri,

A contingent remailnder is where the
estate in remainder is limited elther to
a dublous and ungertain person, or upen
the bappening of a dubious and uncersain
event.* 31 Corpus Juris 981,

In the case of \“l1a Re Cupple's zstate”(Sup.Ct.) 199 8, W,
556, the Court im defining the word descendants, saildi
*In fact word “descendent,” when
applied to tance, inciudes those,
and those oamly, who take by the law of
descents ia the descending line,*
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In view of this definition, it may be seen that 2t the
testator's death, there was no sssurance that there would de “des-
cendants® gapabie of taking the property at the death of the lass
surviviag iife teaant. In other words, there was a contingency upon
which the glldlg of the remainder interest was based, The Court, in
the case of *Ia Re Hoedley® 101 FVed, 333, sald:

#s ¢ »ingides the above considerations, the
cases quoted by the referes, confirmed also

by the still later cases of Im re Brown, 154
N.Y. 313, 48 ®.2. 537, v. Meloher, 158
E.Y. 399, Bl N. E. 24, glark v. Casmann,
160 N.Y. 315, 54 M., 708, shov that where, as
under these wille, the testator direots a
division of the est te into shares upon the
teruination of the life tenancy, snd a gift to
his children then living, or in the case of
the death of either them to the lawful issue
of any deceas d child, the iatent of the
testator, Af nothing else indicates the contrary,
will be construed to be to convey to the future
beneficiaries no estate or interest of any
kind until the termination of the 1ife esntate;
or as stated by Zarl, J., in Delafielld v, Ship-
man, 103 N.Y. 463, ® N.X. 184;

‘He (the testator) vested the whole es~
tate in the trustee during the 1ife of
bis widow, and during that time evideant.y
.intended %ht it should remain there
and not be subjeet to the disposal oihu
ehildr or to bo seised thelr credit-
ors; after the death of his widow he
mo it ot to the childrem iiving at bhis
- but to the ohildrem and descendants
0 idren deceased, living at her death,'
rage 468, 103 N.Y., and page 185, 9 N. K.

And again in Campbell v, Stokes, 143 K.Y, 33,
36 5.5, Bl1, Andrews, C.J. aini the cass
of romhua . Frommer, 155.:;‘. “a 38 N.E,
805, observes:

‘That ocase srose under a trust deed, where-
by the graantor retained the veneficisl use
of the property for iife, and which com-
tained directicns for the disposttion of
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the fee after her death, to persomne who

were not ascertainable unsil the

ing of that event., The inteution of the

gauv, deduced by the court from the
ansaetion, was %0 postpone the aocrulng

of any tu:mn interests until that event

In -u:: ou.u therefore, it 1e held that there
is no slienable or desoendible imterest while
the precedent 1ife estate is outstending.* * **

Fortunately for the sclution of the problem defore us, the
will here under deration bas been construed by the 5t,.louls Court
::‘: - c.“olgthuucl Lieh v. Lieh, 158 Mo, App. 400, the Court

.‘. '

%e « *The duration of the trust is 'smo 1
as sny of my ohildren are alive, snd upon the
death of the last survivor it I‘An. cease, '
Then shia will undertakes to 8¢ of the
catate at the end of the truss, des
for its distribution on the deash of the last
of the four children, and the 1 used
18 "the estate shall then be divi anong
the descendants of ny sadd four children, saild
desoendants Saking per stirpes and not per
capits.’' It is to be observed of this clause
that it does mot provide for distribution on
thodc::otm lmofmrm::udlu
anong andohildren, a8 seens have
been ﬁoqg by counsel and by the learned
trial cours, but 1t 1is then to be divided
smong 'the descendants of the four children,'
The word bildren does mot ococur in the
will at all, It cannot therefore be elalmed
that o vested resailnder was lo in the
’:-mnnu Or esny cne clse these terms,
one oan mow say who will be desoendents

apable of taking. The taker might not be
: uznhild. Hence there is no vested re~

‘pescendants 18 & good tera of deseriptiom in
a will snd includes all who f the
body of the person named; oh a;n?
grandchildren and great grandehildren,'(Black
Law Diet. A;nm{nnymun be the
descendants of the cbildren when sll of the
£ 30, the remainder is a contingeat Te-
.:F .
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There bes therefore been a detersination by the Court that
the remaloder interestspassing to the descendants of the four
ohildren of the test:tor sre oom renainders, This being so,
it 1is the opiniom of this de that the estate passing to
the sald descendants is subjeot to an inheritance tax under the laws
of the 5tete of Nyssouri,

Regpectfully submicted,

JOHR W, HOFPMAR, JR,
Assistant Attormey Gemeral,

AFPPROVEDS

Titorney Gemersi,

JUHINN




