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I I SHERIFF . s FEES Section 1870, and Section 11789, R.S. Mo. 1929 

'r 

Janu "lry ~- , 1933 

Hon. David K. Impey 
Prosecuting Attorney 
Houston, Missouri 

Dear Sir: 

Tour letter ot January 14, 1933 addressed to the Attorney 
General bas been banded the undersigned t or attention. In your lette r 
you recite the following tacts: 

"Texas County by the census or 1930 had a population 
ot 18,580 . 

"Is the Sheritt enti,led to char ge and collect his 
per diem or three dollars tor att endance upon courts 
ot record tor each day that the Probate Court and 
the County Court a re in session, it the Sheritt is 
not (in person or by deputy) 1n actual a ttendance? 

"Since the statute makes it part or his duty to at­
tend, I take it the presumption is that he did his 
duty m d the burden would r est upon the county to 
show that he waa not i n a ttendance. 

"May the Probate Court and the County Court by order 
direct tha t the Sherif~ not attend and thus relieTe 
the county trom the payment ot the ner diem, or has 
the Sheritt the right in the tao• ot such an order 
to actually attend (in person or by deputy) and in­
sist upon his right to three dollar s per diem tor 
such attendance?" 

The law ot this sta te imposes a duty upon the Sheritts in the 
counties ot this State. Section 1870, B. \• MO . 1929, pr oTides : 

"The seTeral sber1tts shall attend the courts 
held in their counties except where it shall 
!!!_ otherwise directed J!Z l aw. *** " -

s ection 11789, R. s . uo . 1929 , provides f or the tee ot sheritts 
and among tees proT1ded tor therein is the following : 

" *** For attendance each court ot record or cr~­
inal court, and tor each deputy actually employed 

• 



ln attendance upon such oourts, the number 
ot such deputies not to exoeed three per 
daT, $3.00. *** " 

This section turther proTides that: 

"In all counties ot this state, wbich now 
haTe or may hereafter haTe a population ot 
aore than 50,000 1nhabi t ont s , and less than 
125,000 the ab.eri:rt shall not be al.lowed the 
tee ot 13.00 tor htaael t or deputies tor at­
tena&noe, on the count7 or probate court , ex­
cept tor such d~s as such court s hall by an 
order request such attendance. " 

It will be obaerTed that the l atter part or this Seetion only applies 
to oountiea. haTing a population ot aore than 50,000. 

Section 1870 ia a part ot Chapter t, Article 1 ot the St atut e, 
designated, "Courts ot Record "• 'l'he Oount7 and Probate Courts are 
Courts ot record, and therefore r eferred to in Section 1870 b7 the 
language each court. 

The Sberitr, baTing the dUtJ' iaposed upon h~ b7 the St atute 
as aforesaid, to attend each court and there being no sta tutory enact­
.. nt rel1eT1ng hia troa such duty, in counties ot leas than 50 , 000 in 
population, it is the opinion or this department tha t the Sheriff would 
be entitled to hie tees tor such ser.ice. 

It the Sheriff was derelict in his dUtJ' and wilfUlly t a iled 
or neglected to perform the serYioea required of hia by l aw, he could 
and shoul d be prooee4e4 against tor a neglect ot his ottioial duty. 
In that eTent, we s eriously doubt hi s a bilitJ' to reooTer when not in 
actual attendance upon the court. 

The Legislature has prescribed the duty ot the Sherif! a s a­
boTe set forth, and only through an aot or the Legislature could such 
dut7 be modified or ohanged. In our opinion, your County Court would 
be without authorltJ' to order the ser.ic•ot the Sheriff with respect 
to his duties ot a ttending the Courts or record in your count y,dis-
continued. 

CC.A :ER 

Appro Ted 
-~A~t~to_rn_e_y~Ge~n-e-r-a~1---

Yours TerJ' trul.T, 

CARL C. ABINGTON 
Assistant Attorney-General 


