
CTTTES, TOWNS AND VILLAGES : 

MUNICIPAL CORPORATIO NS : 

Municipal corporation of Vienna 
legally reactivated on Nov . 13, 1951; 
tax levy made in Dec . , 1951 , by bd . 
of trust ees not made in conformity 
with law , invalid levy , uncollectible . 

.xxxxxxxxxxx April 20 , 1953 

J__,~iN .: . )AL'l'' t 

FILE D 

Honorabl e Ho.rol<.1 r: . !Iutch ison 
ProsecutinG Attorney 
, arios County 
Vienna , uissouri 

nea r Sir: 

J . C. Jolu-oen 

This department is in r eceip t of your recent request for 
an officia l op i nion . You thus st~ te your request: 

11 'l1ho town or vllla.t: o of Vienna wa s incorporated , 
I thi~ , in 1906 and continued as an actin~ 
corporntion until abou t 1916 , a t wh·· ch timo , 
the corpora tio i beca~o dormant for lack of 
election of office r s , a ssessment of taxes 
and pol i ce supervision. 

"It remained in t h i s s t ate unt il about •:o v£ mber 
of 1951, at wh i ch time , a few citizens eot 
together and advertised tha t t hero wo uld be 
an election of officers; hol d sa:d election 
and said officers so elected started ~oetinG 
and funct1on1n[ as t h o ~own Govcr~~ent . In 
no way c id t hey co~form to Sections 72 . 060 
n. s . 19k9 . 

" ·Jpon organ ·.zin[; it i s "1Y unders tanc1 l n t :P11 t 
t hey deai0nat en ono of t he trustees as City 
Coll ector ; had him t::'O to t he County Collector 's 
Office and make up an assess~ent list for the 
town of Vienna wh i ch t hey levied in December 
of 1951 for the yea r of 1951 even though • 
that they had Pot been in existence for prac ­
tically eleven months of said yo ar ; had exer­
c i sed no police power or protection and had 
i n no way conformed to Section '30.!t60 • • s . 
1949 rela tive to their assessment list . 

"Approxi~ately ono y co. r later t hey brine the 
1951 delinquent t ax l i~t ma~ e o ·t as above 
sta ted to t ho Co•mt y Collector anc, ask h im 
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to enforce that list of delinquent taxes 
under his power as collector and under 
~ection 81 . 4 1~ r. . s . 19Q9 . 

" -nder t he above c i rc·1mstances is the 
Town of Vienna lecally reactivated or is 
it s till dormant ! 

" Jnder the above. c i rcumst ances would t he 
tax a sses sments be properly ~de and 
levied? 

" Unde ::::- t he above circumstances if t he town 
was not l egally react:vated ; the tares 
legally assessed or levied ; nould it be 
inc umbent upon the County Col lec tor to 
prosecute legal action or defend legal 
a c tion as part of r.l s duties in con11ection 
with s uch col lec tion?" 

Fron your letter it appears that the town of Vienna was 
incorporated about 1906 ; that it functioned a s a municipal 
corporation until about 1916; that from about 1916 until 
1951, a period of approximatel y thirty - five year s , it did 
not so function; tha t in or near the month of )Iove::nber , 1951, 
certain acts were done in an att e~pt to reactivate t h6 
~unicipal corpora tion of Vi enna, and t hat after these acts 
certain municipal corporation functions were performed , 
to wi t , t he a s sess,ent of taxes . Your inquiry goes to tho 
l egality of thes a s sessuents . 

In our consideration of t hi s rrattl r we would first point 
out that , upon the bas is of t he facts submitted by you to us , 
it is our opinion that t he ~unicipal corpor ation of t he town 
of ·rienna did not at any time become extinc t , or cease to 
exist . In the case of <3 t• te v . Crismon, 138 '"' . .. . 2d 937 , 
at l . c . 939, t he •1ssouri Supre ne Court stated : 

"de t hi!'lk respondents ' contentions 
overlook certain fundamental princi-
pl es of t he law r e l ating to the municipal 
c orporations . ' ~he ?OW~ r to create or 
es tabl i sh municipal corpor~tior~ , or to 
enlarge or dimlnis~ their area , to re­
organize t heir gover nments , or to dis -
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solve or abolish them a1 together is 
a political function which rests solely 
in the legisl ati ve branch of the govern­
~ent , and in t he absence of constitu­
tional restrictions , the power is 
practically unlimited.' 37 Am. Jur ., 
T"unicipal Corporfl tions , Sec . 7 , p . 626 . 
In t hi s connection this court has said : 
' It has long been the rule in this state , 
and general ly tr~oughout the countr y , that 
the power of the legislature in the crea­
tion of publ i c corporat ions * * * is 
absol ute except where li~ited by the con­
s titution. The legis l ature may a l so 
chanse , divide , c onsolidate and abol i sh 
them as the publ i c wel fare demands .• 
State ex rel . Consolidated School District 
No . 8 of Pemiscot County et al . v . 
Smith , Stat e Auditor, 3h3 •:o . 2BB, 121 
s ;.~ . 2d 160 , 162 , and cases therein cited . " 

"In 1 Dillon ' s •'unieipal Corpora tions , 
.5th Ed . , Sec . 338 , p . 591, it is said: 
' The doctrine of a fo r feiture of ~ right 
12 ~ ~ corpora tion has also , it is be-
lieved by the author , no just or proper 
apolication to our municipal corporations . 
·::· · -::- In short , unless otherwise specially 
provided by the leg islature , t he nature 
and constitution of our munic ipa l corpo­
rations , as well as the purposes they are 
created to subser ve , aru s uch that they 
can , in the author ' s judgment , only be 
dissol ved by the legisl a ture , or pursuant 
to legislative enactnent . They may become 
inert or dormant , or their functlons may 
be suspended , for want of officers or 
of inhabitants; but dissolved , when created 
by an act of the legislature , and once in 
existence , they ca~~ot be , by reason of 
any defa 1lt or abuse of the powers con­
ferred , either on the part of the officers 
or inhabitants of the incorpor ted p l ace . 
As they can exist only by lcg islDtive 
sanction, s o they cannot b o dissolved or 
cease to exist except by leg islative 
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consent or pursuant to legisl ative provision.' 

"To t!le sa.111e effect is 1 ,.cQuillin ' s ·uni ­
cipal Corporat ior!S , 2d f,d ., Sec . 317 , 
pp . 380 , 381 : ' A municipal corpor ation can 
only be disso lved in the manner prescribed 
by law -:~ -:~- ·~ . Thus a municipal corporation 
is not ipso facto dissolved or destroyed 
by a non- user of its powers , in whole or 
in part , or fai lure of a t e r m of years to 
exercise the functions of a municipality, 
s ince a judicial sentence or legisl ative 
act is necessary to effect a dissolution. 
In such case the municipal corpor ation 
wo ul d be s uspended for the time , but not 
civilly dead , since its dormant functions 
could be revived without action on the part 
of the sovereignty , tho sources from 
which , in t heory of l aw , corporate life 
orig inally came . The result would be the 
same should all of t he inhabitants rer.1ove 
ui thout the corporate li:nits . The remedy 
for failure to exercise 111unicipa l po~ers 
or for illegal acts or misconduct of the 
off i cers or agents of the corporation is 
not dissolution or f orfeiture of the 
charte r . ' 

"The same author says in Sec . 318 : ' A 
municipal corpor tlon is not dissolved by 
the mere failure to e lect or appoint officers 
and agents to conduct its gove rnment , for 
its continuance as a legal entity does not 
depend on t he existence of officers. '" 

Si nce t here is no showing that any positive act of dis ­
incor.poration was ever takon ln regard to t he municipal corpo­
ration of the town of Vienna , we hold , as we stated above , 
tha t t he munic ipal corporation of the tonn of Vienna had a 
continued existence and uas never extinct . It did , for a long 
period of time , cea s e t o function . 

The ma tter which we have generally to deter.nine is what 
was necessa r y to be done in or der for t he municipal corpora t i on 
of the town of Vienna to start functioning , and s pecifically , 
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whether t he action taken in or near the mont h of ·ove~ber, 1951, 
was suffic ient in t hi s respect . 

I n t h is regar d ue woul again direct attention to the 
case of State v . Crismon, s u ra. This case rel~ter to the 
town of Bagne 11, in :~i J.: e r Co mty , ··is so uri. ,...he r ecord 
shows that t his t own was dul y incorpor ~ted in 1926 , and that 
it functioned as a ~unicipal corpor~tion until 1933, but 
that from 1933 to 1910 , a ton year period , no tovm trustees were 
eloctod , no taxes were levied , and no municipal functions 
were perfo~ed. Thus , t~ t~ jG respoct , t he history of Bagnell 
pqrallels t hat of Vienna . 

The op~nion in t he Crismon case r eveal s that in the enrly 
part of 1944 t horo were about a dozen r e sidences within the 
corpor ate l imits of Bagnell . How many qualified voters re­
s ided t here i n is not revealed , but t ho number was doubtless 
small . The op inion, at l . c . 939 , states: 

"3ut in the spring of 19h4, in an atte-npt 
to revive and qualify Bagnell as a town 
for the formation of the proposed road 
district a board of trustoos was elected 
f rom t he few adult i nhabitants of the 
i ncorporated aroa . " 

Appa rently tho election of t his board of trustees in 
Bagnell was hel d in the same i nformal manner as •as the 
election of t he board of trustees in Vienna , a l though doubt ­
less ::1c.ny more persons pn.rticipated i n tho l a tter inasmuch 
as Vienna has a populatio~ of some 471 peop l e . 

In regard to t h• s election in tho town of Basnell , t he 
Crismon opinion observes , at l . c . 939 : 

" ' The officers do not cons t1tute "the" 
cor~oration , nor does t he council oven 
constitute "a" corporation. ,.,he i nhab­
itants of t he dosi[ nated local ity, are 
the cor~orr tors . Tho officers a r e the 
mer e servants or agents of tho corporation . ' 
ielch v . <:;t . Genevieve , Fod . Cas . ~lo . 
17 , 372 , 1 ~ ill , u.s., 13~ . ~uch is t he 
eff ect of Sec . 72ll-2 resultin..,;, from t he 
express provision t hat the ' inhabitants 
of any town or villa~e * * * may be i ncor­
por ated under a police established for 
t heir loca l gov~rnment .• And said section 
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furtho provides that ' they and their 
successors * * shall have perpetual 
s uccession, unless disincorporated 
·· * ~~ . • Sec s . 7295, 7296 declare the 
reasons , and prescribe the procedure 
for , disincorporating . " 

In view of the fact , as vro have observed abovo , that the 
history of dagnell and Vie nna , in respect to i ncorporation, 
a lapse of munici al corporation f· .nctions , and reactivation, 
is noarl y identical; and i n view of the fUrther fact that 
in the Crismon case , supra , tho court held that the acts 
dono to effect reactivation did effect a reactivation, we 
hold that the acts done in Vienna in or near the month of 
.~ovember , 1951 , did reactivate the municipal corporation of 
the town of Vienna • 

• ,e note your reference to Section 72 . 060 , RQ' o 19h.9 . 
That sectio roads : 

"Any city, town or village within this 
stato , now incorpor ~ ted under the provisions 
of this chaptor, or under any special or 
local law, as a village , tol'tn or city, 
either of t he second , third or fourth classes , 
as classified in said chapter, and in which the 
citizens thereof desire incorporation as a 
village , town or ci ty of a higher class , and 
believe that since the taking of the last 
census , sta te or national , ther e has been 
s 1.tfficient increase in po:Julation to entitle 
it to such desired incorpora tion, ~y, by 
authority of an ordinance, and at the expen-
se of such village , tovn or city, cause to 
be taken a census of its population, and 
should such census , when so taken , show 
tha t the village , town or city taking the 
same , has tho requisite population to en-
titl e it to the right to becoce incorporated 
as a village , town or city of a higher class , 
then such villaee , town or city may pr.oceed to 
secure such incorpora tion as its population 
may then entitle it to , under and by authority 
of the provisions of this chapter ; provided, 
that cities or towns that have permitt ed 
t heir organizatio~ to become dorco.nt or in­
effective , through a failurv to elect corporqte 
offlcers or levy a corpor~ te tax for t ho two ye ars 
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~~ediately preceding, may, by a petition 
of the majority of the taxpayers of such 
city . or town to the county co urt , have an 
enum~ration taken and be assigned to its 
proper class; and thereupon the county 
court shall appoint th£ proper officers 
for such city cr town, who s hall hold 
their office until the next annual election 
t he ·eafter and until their successors are 
elected and qualified . " 

~e do not bel ieve t hat the above secti on is appl icabl e 
in the instant situation. That section is found in Chapter 
72 1 RS:to 1949 , and is entitled "Classificatio"l and Consol i ­
dation of Citiesn . Section 72 . 060 , supra ,. relates wholly 
to the chang i ng of the classification of a clty, and indi ­
cates the manner in which t h is change may be made when the 
municipal corporation is active , and also when it is inactive 
or dormant . We feel that th is construction of the meaning 
of Section 72 . 060 , supra , is further strengthened by the 
t itl e of the Section when it was orig inally enacted, as 
found in Laws of u issouri 1883 , page 33 . The title of the 
Section is : 

"AN ACT to authorize villages , towns or 
cities of t he second, third or fourth 
c l ass t o provide for t ak ing a census of 
their population to ascertain if they 
have the requisite population to authorize 
them to beco~e incorporated as villages , 
towns or cities of the class of which the 
result of s uch census shows them to be . " 

Tho answer to your first question, therefore , is that 
the municipal corporation of the town of Vie~~ ~as legally 
reactivated as of the date of the election of trus tees , 
which you have verba.lly i.l:"..formed us was on ~rovember 13 , 1951 . 

The next (Uestion which we must considvr is hothcr 
the tax assessment levied in December , 1951, by the reacti­
vated ~unicipal ·corporation of Vienna was a legal assessment . 

In regard to the ~anner of t h s aasessment you state : 

" Upon organizing it is my understanding 

-7-



Hon . Harolr s. Futchison 

~hat they dosiLnoted one oft~ truntecs 
as ~ity Collector; had him go to the 
Co~~ty Col lector's Office and ~ake up 
an asaessment l ist f or tho town of 
Vienna which they lev~ed in Dece~ber 
of 1951 for t-he year of 1951 even 
though that they had not been in exis ­
tence for practically eleven oonths of 
said year ; had exercised no police po"er 
or protection and hae in no way cor~orned 
to ~action 30 . 1~60 R . ~ . 1949 relative to 
their assessMent list . " 

\ie will here note that the 1905 ·is so uri blue Book 
reveals thLt the town of Vienna was incorpor~ted in that 
year as a ''vi l lage" . There is no record to the effect 
that this ~lassification was changed prior to the Dece~ber 
1951 tax levy , and you inf'or":led us verbal ly tha t it nas not 
changed . T: .. er eforo , the :tanner of -=aking tho 1951 tax levy 
was s ubject to the pr esent l aw gov(,rning "towns and villages . " 

,/e would fi r st direct your at tent ion to Section 80 .430 , 
pc::;·•o 19L.9 , \7hich r elates to taxation of tov1ns and villac;es . 
That sec tion stntes: 

"J\.11 gel'leral and snec .:.al ta.Jtes levied 
by the board of trustees of any town 
upon property the ein, in confor, ity 
to the law!' of the s to. te and the 
ordi1ances of such town , shall con­
stitute a l ien upon the prop&rt y 
upon which they are levied , until 
paid . " 

From the above it will be noted that the taxing procedure , 
to be val id , must conform to che ap~ licablc law. 

Tn the ~ane of cate v . Hamilton, 293 S 378 , l . c . 379 , 
the court s t ated : 

"We have unlfor'lly held that a val id 
assess~ont is essentiul to a valid tax . " 

\te no direct your attention to Section 80. '•60 , JS,'o 
1949 , which s ta tes in part : 
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"The chairman of the board of t r ustees 
of a l l towns and villages in this state 
shall procure from the clerk of the 
county court in which such tovm is l oca­
teo., and it shall be the duty of said 
clerk to deliver to tho chairman of the 
bon.rd of trm: tees within twenty days 
after tho ds:ce of the f'inal adjournment 
of the board of equaliza t ion a certified 
abstract from his assessment book~ , a s 
corrected by the board of equalization, 
on all property within s uch town s ubjec t 
to its taxing power and the assessed 
val ue tho eof as corrected by the board 
of equalization, which abstract shall be 
i~~ediately transmitted to the board of 
trustees , and it shall be the duty of 
s uch board of trustees to establish by 
ordinance the annual rates of tax levy 
for the year for municipal purposes upon 
all subjects and objects of taxation 
"f1i thin s•1ch towl" ... -;:· ~:· -):·" 

We are informed by the clerk of the county court of 
~.,aries County that t he county boa rd of equalization of ~(aries 
County , in the year of 19511 finally adjourned on July 9th 
of that year . Section 80 .400 , supra, directs t hat within 
twenty days after t he final adjournment of the county board 
of equalization it shall be the duty of tho cha irman of the 
boar d of trustees of any town or village located within 
s uch county to get from the clerk of t he county court a 
certified abstract of his assessment books , as corrected by 
the board of equali zat i on , on all property v1ithin such toY.rn 
or vill ago s ub ject to taxation, and thot it shall be the 
duty of the board of trustees to establish by ordinance t h e 
annual rate of tax levy for the year for ~unicipal purposes . 
Since , in 1951 , the board of equalization f'innlly ad journed 
on July 9 , t his assessment list should have been socured by 
the chairman of the board of trus tees not later than July 30t h , 
and t he board (,f tr'tstees shoul d have at once preceded to 
establi sh the tax rate and levy. "!"one of t hi s was done at 
the time and in the manner directed by the s tatute , for the 
reason that a t t hat time there ~a~ no board or t~1stees . 
You inform us that in December 195 1 , followin~ r eactivation 
the previous November 13th , one of the tru~tees ~ho had been 
designated ac city collector , went t o the office of the county 
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collector (not to the clerk of the county court , as the law 
directs) , and ~do up an as~ess~e~t llst , u.on the basis of 
which a levy was made for the year 1951. 

Can it be said that the manner of ma'dnz the 1951 tax 
levy v1as ' i n confor:.-~ity to the :!.'\Ws of the state ," a s 
Sec tion 30 .430 , supra , ~~ys it must bo? ~e think not for 
s evoral roaso '1S . ~irst , becaus e the taT. l ist \las not procured 
f rom tho proper son.rce , which was tho cler'r of the county 
court , who is req11lred by ~oction 30. ',6') , supra , to :nake a 
certU'ieo abstract fro..., his asses sntont boo'{s for tho 
chairman of tho bo~rd of trustees . Tho liAt was , instead, 
~ad o up by tl1o city col, ector fro :1 tho books of the county 
collector . It .;as therefore - :>t ""lade by the proper part y , 
was not t£k en from tho proper so .1rce , and "inc not certified 
by ... 'le public official who:"l the law direct~ shall certify . 
Seco~d , because the lt~t wrlch as secured , sabject to all 
of the critic ism stater· above , \'as not secured for some four 
-onths after tho time provided by law. Tri~d , because the 
levy was not ~Ade for soTe four ~onth~ aft6r t~e law contem­
pl ates that it should have been ~de . 

It i ~ a gene rally recognized pri~1ciple that the tax 
l aws are strictly construed arainst the taxing authority , and 
that , aa stated abovo , tax lovios •nust be ~ndo in confor~ity 
wit~ the law . Clearly , this ~a~ not done in the instant case , 
and wo do not believe that the levy mAde by tho town of 
Vienna in Dece~bcr 1951 was a va.li0 levy. 

co ~rcr_..,rr TON 

It is tho op inion of tr~s depart~ent t'lat the municipal 
corporation of the town of Vienna was legally reactivated 
on 'fovember 13 , 1951; that the tax levy ::tado in :>ecember , 1951, 
by the board of trustees of the town of Vienna , was not ~ade 
in confor-ity ,.lith the law , was an invalid levy, and therefore 
is uncol lectible . 

The for(. ""O in[· opi11 o , which I hereby appro vo , was pro­
pared by MY llD3istant , • r . Hu._:h - . \r lll.!.a~£on. 

HPW : mm 

Yours very truly, 

JO ~:; ' . DALTON 
Attorney General 


