
OFFICERS: Illegal for State,County of municipal 
officer to accept or use pass i ssued 
by railroad company in consideration 

-

of such officer acting as local attorney. 

January 18 , 1936 ~-) 
/" I 

.r.onorabl e henry B. nunt 
~ rosecuting ttorney 
Atc rison County 

(Frr tu, 

:q-j_J ock Port , ~issouri 

Dear Sir: 

fbis will acknowledge receipt of your request for an 
opinion , which r eads as follow s : 

"Since my appointment as Prose
cuting Attorney of Atchison county 
t o fi ll the vacancy caused b 1 the 
death of the honorable ~ee wullins 
on November 21, 1935 , two matters 
have arisen concerning which I re
quest your opinion , to- wit: 

n.l< irst: Is the pr osecuting at torney 
permitted to submit to the count7 
court his bill for reasonable and 
necessary expenses incurred in in
vestigat i ons and work incident to 
his office? 

11 Is the count,- court permitted to 
pa) such a bill when rendered? 

· ~econd : Since the year 1922 , I 
have been the local attorney for 
the ~hlcago , .bUrlington lle Quincy 
Railroad Company , and as such 
attorney, as a retainer fee, I have 
carried the ~urlington Annual Rail
road Pass . 
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11 Can I l ega l ly hol d , car ry and use 
such oass ? wl~ le occupying the 
county of f i ce of prosecutin~ attorney? 

.. As indicated , said pass l a a re
tainer , and is not a l'R.,.~ ~ pass . 11 

In re ply to your f irst question we inclose a 
copy of an opinion given to Honorable Ge orge I.•' . h..J.di son , 
. J.·O ~Bcuting J~ttorney, Salem, ... issouri, under date o1· Octobe r 
29 , 19 33 , s ame hav~ng been written by t ranklin ~ . Reagan , 
Assis tant Attor ney General , and approved by Roy McKittrick, 
Attorney General . 

In answ3r to your second questi on we first call attention 
to t he appl icable provisions of the Constitution and statu~es . 
!:.act ion 24 , J rticl e XII , of the Constitution of t he State of 
~issouri reads as foll ows : 

"No rai lroad or other transuortat i on 
company shall ~rant free passes or 
tickets , or passes or tickets at a 
discount , to members of the General 
Assembly , or member s of the ooard of 
Jqualizatlon , or any State , or coun ty , 
or municipa l off icers ; and the accept
ance of such pass or ticket , by a 
~ember of t he General hsseffibly , or 
any euch offi cer , shal l be a forfeiture 
of his office . 11 

Lection 4360 Revised Statutes ~issouri 1929 prohibits 
a rai lroad or other transportation company , f r om gr anting or 
is suint free passes or tickets , to state , county or municipal 
off icers . 

~ecti on 4361 .nevlsed Stat utes "'li ssouri 1929 makes it a 
misdemeanor for any off icer or employee of a rai lroad or other 
t r ansportat ion c ompany to s end or deliver any f r ee passes or 
tickets to any state , county or municipal officer . 

Sec tion 4362 prov i d es t hat any such off i cer wh o shal l 
a c cept, use or travel on such f r e e passes shall be deemed guil ty 
oi' a misdemeanor , and , upon conviction ther eof, shall forfei t 
his office . S ·_ ld sect i on reads : 



Honorable Henr y v . Hunt -a- January 18 , 1936 

"Any member of' the general as s embly 
of the statP of .,= issouri , or -nember 
of t he sta te board of equalizat ion , 
or any state , judicial , county or 
municipal of fi cer , who shall accept , 
use or travel on any f r ee pa s ses or 
tickets , or passes or t ickets at a 
d i s count , m~ntioned i n the pr eceding 
secti ons , shall be deemed guilty of 
a misdemeanor , and punished by a 
f ine of not l e ss than f i f ty d ollars 
nor more than five hundred dollars 
f or each offense , and upon conviction 
t hereof , for fei t h is office , and if 
t here be no ur ovielons ,,tade by law 
for the removal of such officer by 
impeachment , the court trying .the 
cause shall adjud~e t he defendant 
to have f orfe ited his office and 
declar3 the same vacant: Provided , 
that no court other than the circuit 
court or c r iminal court of record 
anall have ~ower to adjud~e any such 
office t o be forfeit ed and vacant . " 

~action 4363 , which is enti t l ed "Three preceding 
s ect lons co.nstrued., " provide s : 

11 .L'he meaning of the three preceding 
s ect ions of t h i s a r ticle snall not 
be so construed as to pr event any 
of t he office rs or persons named in 
~aid three precedi ng sections from 
buying , nor any of the persons named 
in oaid sec t i on s from selling , 
tickets to the off icers or persons 
named in eai d sections at the s ame 
rate that they are sold to all ot her 
individua l s or clas s e s of i ndi viduals 
to which they may belong , using and 
traveling on the same . " 

~ !nee the Legi s l ature s pecifically provides that 
O::,e cth~ns 4360 , 4361 and 4362 s:.all not be construed to pre-
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vent public officers from buying , and railroads and other 
transportation companies and their employees from selling ~ 
tickets to such officers at the same rate t hey ar e ao~d to 
all other indi viduals , it is reasonable to suppose that 
they intended to prohibit i he sale or issuance of tickets 
by rai lroads or other transportation companies to public 
off icers , and the use of tickets by such officers , unless 
such tickets are sold to said officers at the same rate 
that they are sold to all other indivi dual s . 

In the ease of Schulz v . Parker 175 r.. . •t • 173 , the 
facts were briefly as f ollows : 

Chapter 112 of the Laws , 32nd &eneral Assembly of 
Iowa , prohibiting any com3on carrier of passengers from 
issuin~ , furnis hing or giving any free tickets or passes for 
the carriage or passage of any person with i n t he State , and 
prohibiting any person from accepting or using any free 
ticket or pass , with certain exceptions . The words ' free 
ticket ,' 'free pass,' and ' free transportation' are defined 
to include any ticket , pass , contract , permit or transporta
tion issued , furni shed or given to any person by any common 
carrier of passen ers for any other consideration than money 
paid in the usual way at the rate , fare or charge open t o 
all who desire to purchase . lai ntiff was issued a pass 
by the Ill inois Central Rail road Company 1m pursuance to a 
contract whereby the pl aintiff , as an attorney at l aw , a~reed 
to act as local attorney for such company . Such contemplated 
services were occas ional or casual rather than usual or ~eneral . 
'fhe annual pa ss in question was to be received in full compen
sation f or such prospective services . Plaint i ff contended 
that his pass was not a ' free pass ' and that the nrohibition 
of the statute a pnlied only to a f ree pass and not to a pass 
supported by any consideration. 

;fhe Supreme Court of I owa, 1 . c . 176 , in answer to 
plaintif f ' s contention , saidz 

11 It is further agreed at this poi nt that 
a 'free pass' is a f ree pass, and that it 
is incapable of any other definition. The 
authorities cited by t he appellant are not 
quite agreed as to what constitutes a free 
pass . In ~ tate v . Martyn , 82 Neb . 225 , 117 
N. U. 719 , 23 L. R. A. {H. S . ) 217 , 17 Ann . 
Oas . 659, it wa s held that , where the services 
of a s~rgeon were r endered for 25 a ~onth 
and an annual pass, the provision tor the 
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pas s was a mere evasion of the statute , 
and was a gratuity within the ~antng 
of the statute . lf one were to pay 1 
f or an annual pass ove r the line of a 
gr eat railway system, it would not be 
a f ree pass in a literal s ense a s con
tended for by plainttff . cut a court 
might well construe it as such as betng 
within the spirtt of the statute; other
wtse the statute would fall by the mere 
weight of its own word s . It c ould be 

, evaded with impunity tn numberless ways , 
whereby its letter c ould be obeyed and 
its spirl.t violated . If fo r the nominal 
consideration of ~1 we ahou l d substt
tute the substanttal consideration of 
t~l 00 , the problem would still remai n . 
Such a substantial consideration would 
conform to the letter of the act with 
less appearance of evasion, but it would 
still l eave t he act tneffective for 
want of c ompll.ance with its manifest 
spirtt . This is perhaps a sufficient 
illustration to show the reasonabl eness 
of appl ytng l egt s lative interpretation 
to the terms used i n the act. By thl.s 
interpretation it was announced that 
the word ' free' was not used in a 
literal and absolute sense , but t hat 
it was used in a sense suff iciently 
broad to give eff ectiveness t o the 
legislation. If the spl.rit of the 
statute could be deemed broader than 
its literal terms , used in a strictly 
bechnical sense , thea it was appropriate 
by definition to broaden the literal 
term to the larger dl.mension. And that 
is all that we have her o . The purpose 
and effect of the definition l.s to make 
known by approprta t e expression the 
scope of the statute both in letter and 
spirtt, and to render coincident such 
letter and sptri t . Otherwise. the law 
i s slain by l.ts own letter, and furntshes 
an apt tllustratian of the Scripture say
ing: ' The lette r killeth but the sptrtt 
giveth life . ' 2 Gor . 1i1. , 6 . An exhaustive 
citation and review of authorities may be 
found in a note to State v . Martyn , 82 Neb . 
225 , 117 N. V. 719 , 23 L. R. A. (N. S) 217 , 
17 Ann . Cas . 659 . " 
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In the case of Coco v . Oden 143 La . 718 , 8 A. L. R. 
1. c . 681 , the court defined 'free pass' as follows: 

11 A free pass or d i scr imination in 
rates i s one for which a f ull con
sideration is not given, and the 
transportat i on is not paid for in 
the u sual way , at the usual t ime , 
and at tariff rates . 

" ' A'free pas su means the privilege 
of r iding over' a ra·i lroad 'wi thout 
payment of the cust omary far e .' 
rerkins v . New York c. R. Co . 24 
~ . • Y. 196 , 203 , 82 Am. Dec . 281; 
,or ds ~ Phrases , p . 2967 . " 

The fact that a public off icer accepted a pass before 
the' law went into effect prohibiting suc h acceptance , would 
not give such off icer the right to make use of such pass after 
a l aw was enacted prohi bi t ing the accept ance or use of such 
~ass, ne ither woul d the fact that a pass was ac cepted by a 
pers on before he was a public off icer giTe such person the 
right to use such pass after he becomes a public off icer . 

In the case of People v . Rathbone 145 N. Y. 1 . c . 
440 , t he court said : 

"The further point that t he de
fendant cannot be subjected t o 
the penal consequences of this 
constitutional provis i on is un
tenabl e ; inasmuch as the public 
off i cer is prohi bited from making 
use of a pass , as well as from 
receiving one . It is no a nswer 
to say that the appellant , having 
rightfully r eceived a tree pas for 
transportation over the railroad 
before t he Constitution went into 
effect, cannot be prevented f r om 
using what is his property . It is 
doubt ful whe t her it is to be re
garded as ~roperty , in the true 
sense of the term. But 
that is of slight Lmportance . 
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As a privil ege extended to him by 
the corporation , the People may 
say to him that , while hol d ing 
from them his publ ic office , he 
shall not make use of t his privi
l ege . The provision was de s igned 
for the benefit of the public and 
had no other ob j e ct t han t o do 
away utterly with the power ot 
corporat ions to influence any 
public officer in the performance 
of t he duties ot his office." 

COrlC.wUSION 

In vi ew of the above , it is the opinion of this 
department that it is illegal f or a state , county or municipal 
off i cer to accept or use a f ree pass from any railroad or 
transportation company , even though said pass is issued in 
con s iderat ion of such officer acting a a local attorney for 
such company . 

' 
APPROV .:D: 

~OHN .• HO~- ~N , Jr . 
(Acting) At t orney General 

J _,T : LC 

Inclosure 

Yours very truly , 

J . E. TAYLOR 
Assistant Attorney Gen eral 


