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July 1 3 , 1933 

Hon. Poto:r H. IIu.ok 
l>r oseout lng AttornoJ 
s to. Gcnav1eTa Oountr 
dt c . Genovieve, issour1 

-

Your lottol* of .July 7th addrea ed to Gener aJ. o 1ttl'1ok 
r e at1ng to a certain publ ic ro d tn your cou ty baa been 
h ded to' me for ans er. lou dea1re an opinion based on 
the follow1~I fao t s : 

• c have a legal propos1 t1on pcnd1 ,. be­
for o our County c urt that we cannot decide 
with oattsf 'ion. Tho Court asked ue to 
obta1n OJ1n1on from your dep tment. 

In the y\;. .u of ltJ93 a county road was 
leg;:U.ly ~stab.t1clle4 in our oo\Dlty, from six 
t o elght mllea 1n il efll~tb; the road was 
opouod, awl both e s of eo.1<1 roo.d h ... ~. 
been open and 1n use eYer etnoo, but for 
eo o ~eason or otbor about t o m1los ot 
oaicl r oad ne tha 1!l1ddl e ther eof aa 
negl cote... d fenoed som enty or rore 
J ea.rs ago, d sa.1d two 11lles h d been t 
to other unes bJ the f· ~rs over vboae 
le.nd.s tbe ro··c' , loo ted. The o o s 
of s d road bo e Ta% uore continue , J u sed 
aa a 1'oad t o th pze unt t o. 

bout wo years l!gO so of tbe f rma changet1 
holnds on which ae.1d unuGed roc.d la l oo ted 

d tbe nov ovn.~s th ao e otber a filcl 
a pot1t1un tn 1932, ~1tb our Cnunty o,urt, 
pray1 the cuuz~ for n order that 8(1d 
unused part of oa1d road be opened. 
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d pet1 tion 1e s til l pendlng 1n the 
CoW'ltY court tbe Court would l ike 
to know 7h!t otton 1t h· rtr,ht to 
'tske t 1 t e nen rcgul term of Cotat 
wh1ob convcnoe on the rt~at 'onday tn 
Auguet non. 

T e pend1 petition. as I un erat nd• 
1e not a petition to oct abl1sh a new 
rond or for the change of a J"Oad aa 
provided bf law • \}ut simply a pct1 t1on 
pzay1na the Cou:rt to or der the un e4 
part of aa14 road opea .d aa est ob11abed 
1n tb 1ear of 1893. 

the p t1t1onGra seem to 1ns1 t tha' it 
is the duty ot the County court to order 
the unused p t of sa14 road ~pened vbore 
the :ro . ..u a o%1g1nn.ll7 loc t ed aad 
eatabl1ehe~. 

!be Oounty C\>urt s ma to take t he poai t1on 
that at t h1 time 1t b s no right t o orde~ 
tbe unused part or 14 roed _opened, 

1 11 at 'the r e eot of pet1t1one..t>s. 

If you roqut~e additional 1ntormatlon 
concer ning the f acts l ot ce ho fro you 
a t once end I ill tzy to auppiy tb a 

lilldlJ ad.Ytse ua 
obli ge . • 

to the a o~e and 

In the beg1nn1 1 t \YOuld 
ID. 1929, should decide the tte~ . 

fol lows a 

• 1 ro dQ in t hla at te th t ba• e been 

• 

e t e.bl i ebcd by y ordez of th county covt, 
and ha•e b 8Jl uoed · s publto higb-aays for a 
~iod of ' yenzs o~ re, ohell b o dee d 
l~allJ e$tabl 1Gbed publ1o r oads ; and all 
ro a , that h :Ye b ... n used as such by t he 
pub! io for t en Tears conttnuoualJ. and upon 

whic h there shall ha•e be n e xpended . ibl 1o 
monoy or la~ for suob p ~1o , shall b 

n.s. 
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d.a d l gally eat l ished roacla; 
nonus,r by t be bl io for ten 7eora 
conttnucusly of any publ1o road shall be 
de~Jm d an ab!lD n: .ant vacation of the 
G • 

t upon further e.xa:n1 t1on e f1n1 th ' in e. i tuat1on 
such R.S you out l 1 d in your lettez h a " rtton of the road 
vbloh b a not b lan used for ~• th twenty year oould not 
be autom tlcally nb donod beoauae of non uae. 

In tho case of -ottte Baucbma.n • · Obnrlea a ul ell , 156 
Jo. A. l . o. 229, the oourt decided tbe at tez 1n the following 
1 ungel 

•xt t a not ol~tmcd th· t tho desor1pt1on of 
the road aa l 1d out i s defeot1Ye, ao wo see 
then nD appl1o~t1ou for tb rule s t ate e 

e of tho opinion tbat whcm a publ1o r oad 
to locut ed uy pro er t bor1t7 and ts 
~cee~ted d uaod by the w>l 1o w1th1n its 
boundaries a~ e~t llohod, the t act that 
aome p .rt t h reof 1 a not ed for actual 
tra.,.el ia no nidenoe whate'f'cr of e.b n-
~ent. e know t t there i a soarcclJ a 
publto road i n ~bl state oher pF~t ot 
1 t s bowidl!ll'J haa e•er bee otual l y used ~ 
bJ the ublio o:r worked by tb road ov raee:r. 
And beoau3e th p. rt of 'he rooo upon blob 
pla l n,iffa fence bad been erected was un­
occu o1ed d unueed for o ~any years did 
no' caaee to be a p .rt of auoh roc.d b7 
:reaaon of llt)JmiUP'• 1 t aucb tbo lav · t 
least one-h t the ro cia 1n the Gt ato whtcb 
have beeA located d fenced to~ y ye s 
by e.djo1 1 - 1 nc1o nera, ou\d be subject 
to r duotlons to o1tb1D t ho notual t e 
trav led. tt the owner s oboae to •e 'h~lr 
f ences ao o to 1nolude that t not used. 
And 1n tha' o~se tbe higb~aya would be 
roduocil to n rro eJ.leJe. " 

This o ce l a fuztber u held in t ouae of Pr ooto% et al 
v. Proctor, 233 Uo. A. l . o. 37. 

In a Ell1ott on Roads treet~, 3rd 1t1on, Beotlon 
1172. we ftnd t he following 1 lg'Uuget 
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' 
wonce a 1gh 7 ya a b1 •h y l o 
Gld u 111 ot the oo :l()n l~v to whtoh we 
haYe oft n - eferrec1, d oo t ao ounoe:rns 
t he rights of abutt r u, oz others oooupy1ng 
t.\ similar . s1tion, whu bave l a.vful l y d 
ln good f a1tb 1nv at d ney or obtnlBet 
IU'Operty int zcst e 1n tlle Ju~t e:llleot t1on 
of t o contlnu .. d ex1et \lnee of tbe hl gh··my, 
the n atlll holds ood. ~ 

In the enae of Jobnaon v. Rasmus , 237 o. l . o. 590, t he 
court ; dO!l ted the followt r ule J 

•tt 1 '1 a ver7 ·.no1ent rule of l aw that 
v~ tiona of 1 ra e not fa'f'ored, and 
tbat the ) Ze .~9tlon wi ll al aye be 1n fnvo~ 
of their o .uttnuance. w 

the potlt1on on the part of tboso desiring the road to 
be opened c.re ru>t aek for en eotabl 1 eut of tho r oad, the 
Ync at ing or ab unt or change ln t l e roa4. they s i mply 
doa1re t t t he unused portion of the road be o ned. 

Fro the for o t author1 t l c 1 t oulc1 appeu tb~t the 
ro d has nov"r b en abn.ndoned or v c a.ted <1 th~-t the county 
court has tho u.ut bor1 ty 't() o t ho road 1! 1 t so deo1rea and 
th t t he ~ t1t1oncrn are qt th1n t he1z r l t s 1n so aaktng. 

Youra ver y t y, 

0 J,IV£R • 01.~ , 
Asal st t Attornsy Oenoral . 

- J .. gt\q~) 
Itt.oinoy Gon r rlf.-


