
- ·. 
CITIES OF 4TH CLASS: I LLEGALITY OF PART OF PROPOSED 

ORDINANCE . 

October 7, 1940. 
F I I E" D 

L - '-' 

Ron . Jelbme ~ L . Howe 
8825a 11anohester 
St . Louis, Missouri 

Dear Sir: , 

~2 
..... , .. . 

I n accordance with your letter or September 
27th, as f ollows : 

"~ben · I visited your office on Wednesday, 
Sept. 25th• wi t h Senator William J . Dor an re
questing an opinion on t he legality ot a pro~ 
posed Brentwood• Uis8our1. police ordinance• 
you advised that I 8hould make an official re
quest i n writing, enclosi ng therewi~h copy ot th 
ordinance thet the police department is being 
operated under at present and the proposed new 
ordlnanoe . I ·am , therefore , enclosing Ordinance 
#277 ap roved the 12th of Mar t 1936 • which is 
the ordinance under which the police department 
is bei :-.g operated at present and copy ot Ordinan e 
No. 316 approved.April 27th, 1937; which sets up 
the sal aries of the various members of the Polio 
Department and also a copy or t he new pr oposed 
Police Ordinance . 

"I believe thi s propo&ed Ordinance t o be 
ill egal and on t he attached sheets I have set 
f orth various !acts e.nd arguments t hat I bel1eYe 
support the cont ention t hat i t is i l legal . As 
we aiscussed, our next Board meeting bei ng Oct. 
8t h , 1940, I would greatly appreciate 1~ , if it 
would be possibl e f or you to furnish me wit h th1 
opi ni on as early as possible prioz· t o October 
8th . * * * " 

we are herewi t h furnishing you opinion and returning t 
you t he ~opies of t wo ordinances and ~he copy of propo ed 
bi~l for an ordinance. 

I n order to determine the l egality ot this o
posed or~1nance it is necessary t o r efer to the sectio a 
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I 
of the St atutes applicable to a Cit y of t he f ourt h o~as 
and consider t he proposed or cinance as t hose section~ and 
t he decisi ons under them affect it . 

"The propositions of l aw i nvolved and the 
contentions i n behalf of defendant are suo
cintl y s tat ed by hiSJ attorneys as follows: ,/'he 
City of Richland is a City of the fourth cla sa 
and was i ncorpora t ed under t he statute of t his 
St ate permitting the sane and derived all of 
its power from Article V of Chapter 84, Revised 
Statutes of Miss ouri, 1909; i n other wor ds , the 
above article i s t he Co .stitut ion for the oit7 
and the document t o which i t must look for all 
of i ts Ti ghts and privileges and .from which it 
must der i ve all ot its pow r . It can not act 
except under the provisions of such articl e , or 
under th0 authority of its awn or dinance enacted 
and cr eated by t he a~thority given b y such 
statute.'****"• City or Richland v. Null, 1 94 
~ . A. 176, l.c. 1 77-8. 

nMunicipal corporet ions pos sess only suoh 
po~rs as are gr anted i n express words, or those 
necessarily i nc ident to or i mplied i n t he powers 
expres sly gr anted. (City of I ndependence v . 
Cl evel and. 1 6 7 Mo. 3&1, 6'1 s. ". 216 . ) And 11' 
there is a fai r, reason&ble d· ubt concer ning 
t he existence or power i n the charter of a city, I 
it will be : esolved against the ci ty an~ t he · 
exercise or the power denied . ' State v. Butler , 
178 J.io. 272, 77 s . 1·. 560 .)" State ex rel v. 
Wilson 1 51 M. A. 719 , 1. c . 726- 7 . " 

The sections f t he St atutes ap licable to e 
probl en are found i n Article 8 , Chapter 38, Revised 
Statutes of Missouri, 1929. 

Section 6951 authorizes t he city to make pr~ 
visi on f or the election of a Marshall ; section 6975 pr -
scribes some or his dut i es and enumer at es the powers o 
the Marshall . 

Secti on 6920 authorizes the city ·to c£ke pro 
vi s ion f or the appointment or a nightwatcl~an by t he yor. 

Secti on 6976 furnishes the authori ty t or the 
Boar d of Alder~.en to make provision for t he appointmen 
ot additional policemen. 
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Section 69 71 a uthorizes t he city t o nak .... prf
vi s ion :tor t lle com.pens&tion or its otricers and furt h r 
provides that the sal.ary or nc, offi cer shall be chang d 
during t he ~ime 1 0 which he was elected or appointed 

Section 6969 sets t he qualifi cations for th~ 
of ficers wi t h t he exception of the Mayor and Aldermen~ 
with whom we are not concer ned . 

Section 6993 provides an addit ional dUtY f o; the 
Marshall i n t he manner of handli ng t he collecti on· of f i nes . 

Section 6974 furnishes the author ity for t ht Board 
.or Aldermen t o prescr i be the dut ies . powers end priYi egea 

. not defined i n s ai d Article 8, Chapter 38. 

Sect ion 695'1 authori zes provi s i on to be mad~ for 
r emoval officers . 

And Section 7018 is what might be considered as 
t he gener al welfa~e section of the chapter. It i s as 
f ollows: 

"The Mayor and Boa r d of Aldermen of each cit~ 
.qover rc~"~y t 1i ,. artihl~ shell have -the . care 1 · 

manasement and oontr~l ot t he city ~na ft s tinan~es. 
and shall have power to enact and ordain any and I 
all ordinances not repugnant to the Constitution 
and l a\'S Of t hi s Stat e , and SUCh &8 t hey ahall 
dee~ expedient for th~ good gov&rnment of t he 
city, t he presery ,ti on or peace and good order, 
t he b~netit or trade and ~erce and ~he health 
cf t he inh~bitents thereof , and such othe r 
ordtn~nces , r ul es and r egulations as may be deeme~ 
necessary t o carry such powers i nto effect , and I 
t o alter, ; odify , or r epeal the s ame ." 

The t i.,l e t o t he prop sed ordinance and :.he fi~st 
paragrap~ of Section 2 i ndicate that it i s the i nt 6nt1 n 
to create a new of f ice , that of Assis t ant Marshall or 
Chi ef of Police . The · e is no a uthorization for t his o floe. 
Only th~... Marshall, nightwatchman and policer.en bei ng a thor
ized . Th fact i s recognized t hat i n t he event of i na ilit7 
of the Marshall to perforid his dut ies the must be pe ormed 
by some one . A reading of t he paragraph i ndicat s the it · 
might bG t he int~ntion mer ely t o provide f or one vf t h re
gular pol ieero.ent performing t he dut i e s or the Jlarahall in 
t he ev nt of his i nability t o act. That is within · th 
powers or t he Board of Aldermen but not to creat e b ne 
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o~~ice. At no place is a~thori ty conferr ed t o creat new 
off ice. 

The t hird pc.r egr aph o~ Section 2 seeks to ~elegate 
t o vh Publ i c Safety Committee the dut y ot making ru]ea and 
regulations for tue police depertnent . This i s t he ~ower . 
and du t y of' the Boul d ct Aldermen and we find no f!Utlfority 
~or such a delegation of po\.t~r. 

The t hird par agraph of Section 3 seeks to ~ake an 
addi tional ~ualification f or thL otfice ot Marshall . The 
qualificati ons p~escribed by Section 6969 1 supra, ar~. 
"* * • be qualified voters under the laws and Cona~i~ution 
ot t his state end the or di nances of the citJ. * * *"·I 
This added qualification is withoug author ity of law. 

Par~grapha 17 1 18 and 19 seek to set up a ~tho~ 
of taking care of prope: ty which is ~ound . Some of ~e pro
visions ot. these paragraphs are in cont'l i ct wit h the pro
visions ot Chhpt er 1 28 Revised Statutes ot Missouri , ~929 1 
convcrning found pr operty. 

Paragraph 20 of Section 3 fixes ·vhe compcnsrtion 
of t he Kar·ahall. By the t erms of t he or dinance under which 
t he city is now oper ating t he salary of tlr Marshall a tked 
at $1.00 i>er yea~' and u.. der the proposed ordinence itfia 
fixed at ~1980 . 00 per year. The ordinance under whic the 
Ci t y i s no\. operating seeks t o t ake from the M rshall hi a 
statut ory duti es and pl ace t hem upon an I nspector ot f olice, 
this is without author ity . It i s impossible to tell bethel" 
this provision i s l egal or not f or t he reason that it can 
not be dete rmined whether this is an attempt to i nore;se 
t he compensat i on of the Marshall during his t erm or m r el y 
to compensate hi m f or additional duties . Added compe aa
tion t or added du i e s bei ng ,., i thin t he authority ot the 
Board of Aldermen. 

"We t hi nk t he question pr esented bf thia 
appeal w~ s ruled acversely t o plaintiff s con
t ention i n Stat e ex rel Harvey v. Sheehan, 26g I 
11o - 421. i n which we h\jl d ( quotL g from Syllabus 
4:: 'An act which en joins on an· otficer new 
and additional duties and pr ovi des merely a o~ 
penptttion t l.Ler efox· , is not violative of t he pro
visi on or the Const itut i on prohibiti ng any in
crease i n t he pay ot an off icer duri~~ hie term 

of of f ice .' " Denney v . Si l vey, 30~ Ko. 
&eo 1. c. 671- 2 . 
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The fi rst par agr aph or Section 4 i s subjec1 to 
the same ob jection as is t he t itle and t he f i rst par raph 
of Section 2. 

First paragr aph , Sect i on 5 • i n accordance w~th 
t he a uthority oonter r ed by Section &976• supr a , seeks to 
provide for t he appointment of addi tional policemen. It 
is vague and i ndefinit e . Pri or to 189~. whe n the pre.ent 
act was passed t her e was no provision f or t he appoin~ent 

f additional pol icenen or a s s i s t ants t o t he UarshallJ 
This secti o1 requires the Boa.~d or Aldermen t o set up t~ 
method by ordinance and this paragraph or the ordinan e · 
i o silent on t he method, ~hether by ordinance , resolu~1on. 
or motion . 'lht use f thu ' .. ord "e;.pl oy" i n the pr opo e rt 
ordi nance mi ght re sult i n confus i on but i n t wo MissOur\1 
en es . Gracey v . St . Louis 213 Mo . 3S., 1. c. 394-5 ~ 
St ate ex rpl Y. Truman 4 SW 2d 105 , 1. c. 107 t he •~r~a 
"employ" and "ap~oint" heve been held to the syncnomou~ . 

CONCL'G.:>ION 

It is the opi n i on of thi s depart nl t t hat t he 
purl•OGe f t . .::: or dinance is wi · ... hin t he pov.cr of t ile Bor.~d 
of Aldermen; tha t i n t :; i :1stanco of th a t t cm:9t to cr~ate 
a new of f ice , uhat of assist or ~Marshall or Chief of 
Poli ce it exceeds the s t atutory powe r of ttlf. 3oard ot .(....Lder
men ; the t tl.l. .... met 1wd of appoi nting addi tiona1 policemelll. 
1~ qO T2 1: $ P.S to prescribe AO Jhett.od; thr t th<:; actua l 
dutie E performed by th~.; l!a.rshall with those prescr ibed 
b y t he nel{a; ·ordinance should be compared i n order t o de~er
mine ' her,h .. :-: r or not h t; pay os proposed i s cont r a r y t o 
t he J,.OWer ~· t he C1 t y; th&t t he or dinance seeks t o set 
up mehtcd unlawful i n pert conce r ning found property. 

"llunicipal ordinances • like stat.utes , may 
b vali d i n some of thei 1 rovi aiottS nd in• 
valid as to others. ~mere the portion of an 
ord1n~nce which is i nval id i s distinc tly 
separable trom the r emainder , t' nd the remai uer 
i n itself cont ai ns th~ essent i al s of a compl et e 
e nactoent, the i nvalid portion may be r~ jected 
and the r emainder Viill st e n<l as valid end 
operatiTe. " 43 c. J. par. 854. 547. 

APPROVED : 

COVELL R. HEWITT 
(ACTING ) Attorney General 

WOJ/mc 

?.t.- s pectf'ully submitted. 

W. O. JACKSON 
Assistant Attorney Gener al 


