
. ' 
F INES AND PENALTIES : Procedure for instituting ~ult ~o recover. 

fine where a part of the procee s go to 
a private informer. 

Larch 26, 1940 

F I L [ D 
Honorable Andre ~ .. owu.rd 
~rosecuting Attor n ey 
Jr~ist1an County 
Ozark, t.1ssour1 

Dear Sir~ 

\1& are in receipt o.f your request for an 
dated ~arch 20, 1940, which r eads as follows & 

•A party here wants an action i nstitut
ed under Section 14279, 1929, .~.~evised 
St a tutes of Liissouri, which reads as 
f'ollowsc 

' Every licensed keeper of any t able men
t ioned in section 14272 who shall suffer 
any person under tho age of twenty- one 
yea.rs to play on such t .Jl e kept by h.1.J!1 
wi t hout t he peroission of the !ather" 
ma ster or guar dian of such ninor f irst 
gran~ed, shall forfeit and pay a fine 
of fi t ty dollars for every such or?ellae, 
one- half of n.~.dch shall be for the in
for.oer, t o oe r ecovered by a o1v11 ac-
.ll.2!:• ' 
Should the procedure under this 3ection 
be as i n a cricinal action by way of a 
coc.pla1nt, warrant, arrest of defendant, 
and commitment to jail on failure to give 
bond 1 Or bhould the procedure oe as in 
a ci vil action by way of a petition and 
s UI::l1:l one ? 

The ter.m f i ne would aeeo to conte.cplate 
a cr1minalaCt1on, but th s t a tute wi nds 
up with t he clause •to be r ecovered by a 
civil action' in cont ra t to the precedlflti 

·sec t ion (142'7o ) which also re!ors back to 



honorabl e Andrew howard - 2 - l.iarch 26• 19 0 

section 14272, out i nas up vith the 
clause •to be recove~ed by indic~ent 
or 1n1 o~at1on.• 

.10 ci t a "&ions of decided cases interpret
ii~ tr~L sthtute appear una e r same . 

I would apprecia ce a legal opinion from 
your offi ce a s t o the proper procedure 
to take under t he avo~ e quoted st&tute. • 

Section 14279 , R. s. Lo . 1929, cited in your re1uest. 
but which we again cite ror t he purpose of thi s o~ini n, is 
as .followas 

"Every licensed keeper of any table men
t ioned in sect ion 14272 who shall suffer 
any PLr s on under t he age o.f twen ty- one 
years t o ~lay on such tabl e kept by ~ 
without t he percission of t he .father, 
c a s ter or 0 uardian of such ~1nor f irst 
br anted , shhll for l eit and pay a fine of 
fif t y dollars .for every such offense, 
one- half of wluch shall be for t he i n• 
fo~er, t o be recovered by a civil action. " 

This s tatut e pr ovides that one - hal f o1 the fine 
recover~d for a oreuc11 o1 t he provis~ons of aa1d aeot~on 
sh£.11 be paid to tLe infom er. There beinG no provls on f.'or 
t he disposl~ion of the r~inder of the f~ne, it is b verned 
oy Section B, Arti cle XI of the St ate Cons titution of isaour1, 
wLich is aa .fo~lowa: 

• Al l .t1oneys • s tocka • bonds, lands and 
other property oelonging to a c ounty 
s chool f und, also the net proceeds fram 
t he sale of estrays, a l so the clear pro
c eeds of all penalties and r orfei tures , 
and of all i~nes collected in the several 
counties f or any breach of the pennl or 
military laws of the ~tate . and all e on
eye which shall be paid by persons as a .n 
equivalent f or exemp tion from m111tnry 

. 
.... 



I 
~onoruble Andrew How&rd - 3 - Larch 26~ l 40 

duty~ shall oelon0 to und be securely 
i nvested and sacre~y preserved in 
the several counties as a county pub
lic school fund J the income of which 
fund shall be taithfull 7 appropriated 
for establishing and maintaining tree 
yublic schools i n the several counties 
of this State. " 

You state t hat the use of . t he word "f1new i ndicl· t es 
a cril!linal action. \fe find t he fol lowiD& discussi on br 
t he word 1n 25 c. J . ~ page 1150~ Section 5 : 

"Since the word ' fine • 1n its s t rict 
t eclinical sense is to be regarded aa 
a puniel:cent for a cr1n1nal offense 
a crioinal prosecution is the usual 
~ode of recovery. But the mode in 
wluch fines and penalties are to be 
recovered is a o atter o£ legislative 
d l scretJ.on; and t he r:teth.od pursued 
for the recovery of a fine depends 
upon the particular statutes rather 
then upon any rule of general appli
cation. ~any of the st~tutea provide 
tor the recovery of tinea by civtl ac
tion or by lnd1ctment.w * •• 

The proceed ing in wr~ch a part of the penalty r 
goea t o the l.n.f'OITJer ana a part t o the state is known 
qui tam action~ and is d~scussed a t lengt h in Stato ex 
Hodes v. ,,arner, 197 t.to. ~ page 650. In that case ther 
a discussion of t ho constitutionali ty of a statut~ giv 
part o1 the fine to the ... nfoi'I:lor in the case o1' a conv 
under the, Gane and Fish Laws , and we find the followln 
t he opi nion of the court, 1. c . 664: 

•(a) Whore penal statutes are merely 
leveled at a vi olation of private rights, 
and a private person or class of persons 
is n~inated her e i n as en t itled to sue 
for and recovur penalti es arising fro~ 
t he viol atlon of such s ~atutes for their 
own use ~ then su c h penal lawD a L·e not or 
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tht- chur&Ct0r 0 1. 1:'~.- ... ml l aws ref err ed 
to in sect ion t; 1 ar t icle i. l , of t he 
Con~>titution, anu th<:;; penalties pr ovid 
ed 1.1 s uch l aws are .not de vot ed JY the 
~on&ti tution i tsel f t o t he publ i c school 
fund. 

(b) .lUlu .... i.1.e ... •e penal t i es such a~ are re• 
fe rred to in t he f orego.LnL hypotJ'lesi s 
nay be recovered b a qt1 !!e a ction -
a civi l a c tion -- a 1.Jar r.:u..y t.Jo t o the 
inforcer and the other part n ay be de 
voted t o ~~~ purpobes pr escribed by bta 
t u t e l aw. w v w " 

'fh e e "' .. ac t r: etiloa of proc edure a.:JPOt:..rs t o oe set out i n 
In re . , r-een , 40 1.0 . App. 491, 1 . c . 493 : 

" .e t .. _.lhl tl..e 5 .... i ~;, it:t which said uill 
of cost~ dc~rued should huve been .broULht 
ln the nru..e o~ t he - tat e a t the rel ation 
01 t.L.e proo:~ccu tint, o. t t c r J.1ey of _ .. ay county 1 

on the lruor~atlon of oeort;;e } cLul l en , in
io~cr, ~gninst sa i a rai l ay, i nstead of 
the 1.a..uner in wh i , J.l i t seens t o have been 
or cuwh t . i f lt hau been 1nst1tut ed , . as 
undouotecily it l>hould have oeen, then no 
que~tion B.b to the l!On• l iabili ty o1 the 
county for the ,t>a;J'ment o1 the costs t here
i n cot.ld have ari ~:> en under t he stat ute , 
w~~ch, ~n exp r ess tern~ , provide s tha t , 
where a s .. i t is br o'U.cht in t he nar:e ot: 
the stc.te on the r e l a t ion or ln oe.bal f or 
for the us e of a prlva~e per son, the per 
son fo r \"lhOf:.e use t lJ.e act~on is br oUGht . 
s hall be he l d liable for tlJ.e payr.: en t t here 
of . " 

In t .\l i s case, h owe'Jer , we wi s h to point out tha~ 
~ect:on 44G7, rl . ~ . ! o . 1929 , provides anot her ~anner i n 
which t __ i s l'ir.e :- ... :; ')e r ecovvred , and i s as f oll ows : 

" tt henevor t f i ne , perwl t y or 1'or.fe1 t ure 
i s os.• r~&.Y .:>e .i.u1licte d b y uny statute 
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of t his 5t ate for any offense, the 
s~e may be recovered oy i ndic tnent 
or ~nfo~ation, notwithstanding anoth
er or different r eoedy for the r ecovery 
of the same nay be spoci1 i ed in tho l aw 
~poslng the fine , penal t y or forfeit 
ure : Provided, that in all cases t he 
fine , penal ty or forfeiture shall uo 
to the state, county, corporation, per
eon Ol' persons to wi101. the la. in}JOS i...g 
the sane declares it shall accrue. " 

A case i n \Jhicl .... h<.. .1.·in0 \i as re\;overed in thislanner 
is f ound in 51 Lo. App., pat;;e 1 29 , styled State of Li souri 
v. oorney b ackin. In this co.se the fine was recovere by 
inciic t-ment of a t;rand jury. ~· e quote th~ followln~ !' om the 
op i r.ion of the court, 1 . c . 132: 

• ').- .... ,... '1:he section of the statute which 
for.cs the basis of tllis prosecution reaas 
t hus a ' l!.very licensed keeper of any 
taol e -..· .,~ ~ who shall su1fer a.ny person 
u nder the u~e of twenty- one years to pl ay 
on ~ucD taole kept by l~, without the 
perr .• isslon of the !'ather, master or 
guardian o1 such n inor I~rst granted , 
shall f orfe it and ~ a fine of ;flf for 
ev~.-ry such ot'f"6ri'Se , one - Iia"l? 0? " ch 
shall be for t ho state, the ot he r half 
for the 1nforrne~, to be recovered by 
civil action.' Revised Statutes, 1~89 , 
sec . 71 5. 

J.;O\i the contention i s t hat tr...is pen=:its 
only a civil a ction by the p&rty offenaed 
or by t he state, and that no prosecution 
by indlctr.en t i s al l owed. nut in this 
connection l et us refer to ~ection ~971, 
aevisod st~tutes , l db9, una.er the 'headirlb 
of ' crimes and t-~unisl::tnent.' '.l'hc..t ~tatute 
!•eads : ' uLonevor a line, penul ty or for
fei ture is or nay be int'licted by any sta 
tute of this state !or any o~1ense, the 
OB.r.le n1ay ~ recov ered EI. indictl:1ent or 
inforn..atlon , notwithstanding anothe r or 

' '· 
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di1 l erent r enedy for the recovery of 
t he same n ay be specified in t he l aw 
i mposinJ_.. the f J.ne, penalty or lorfei t 
ure : pr ovided, t~t in all cases the 
fi ne .;-~ ·n -..- shall L o t o the stute -;.- · .. · -;,· 
or person to whotl the la\"1 inposing the 
s~e decla reo it shall nccrue.' I t is 
also ~lear t hat the natter clmrged on 
defendt.tnt bJ this indictment constitutes 
an ' offense ' under the foreLoinb section. " 

It is theroiore the .!Or.tclusion of this de}Jartmetlt 
the:. t suit for recovery 01 the .()enal ty above set out r:~!Y 
be broUoJlt in t he nur..e 01 the ~ tate at tho rel ation o 
the pro~ecutino attorney on the in1o1~ation of t he pe son 
clair:.in...., the benefit of' Section 14279 , or may be reCO'f e:;red 
by 1nlorrr.ation or inuictr..ent under Section 4467 , as o*tl1ned 
above . 

rtespectfully suanitted, 

nO l::..rtT L. HYDER 
Assis tant Attorney Get.er!a l 

CO\ ELL •\ • lTh" r ·.~.·T 
(ACtJ.ng ) Attorney ueneral 
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