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COUNTY COURT: ) Court \ms:v pay board and lodging or jury 
.· ~ ' ) kept tog~ther in misdemeanor case. 

J URORS: ) 

~'ebruary 21, 193~ 

·-. - . -· ·~, 

;]] 
Honorable ~mdrew Howard 
r r osecu ting Attor ney 
Chri stian County 
Ozark~ Nd~ souri 

JJear ..;ir: 

l.·his will acknowledge receipt or your le t ter or 
.!.•'ebr n1r y 18~ 1939 , v.lb.icr. is as f'ol lows: 

" ... 'he sheri ff of t h i s count y has put 
in a bill t o t he County Court for 
the board of jurors while deliberat
ing on mi sdemeanor case s . The bill 
covers a number of mi sdemeanor cases 
which have been tried in thi s county 
during the past three year s . 

11 ue ction 5826~ R. s . u1o., 1929 , makes 
provi sion for compensation to the 
sheriff for boarding jurors while they 
must be kep t together on r elony .cases, 
but I do not rind any s tatute making 
such provi sion i n misdemeanor cases . 

"Can t he County Court properly a llow 
the anerif r ' s above mentioned bill?" 

~ction 3 682 , H. :J . IAo. 1929 , provides that, 

tr ·\·,i th the consent of t he prosecuting 
attorney and the defendant , the court 
may per mit the jury to separate at 
any a d journment or rece s s of the court 
during the t ria l in a ll cases of f elony, 
except in capital cases; ·and in mis
c.e::.eanors t he court D'AY periiiit such 
separ ati on of the ~ or its own 
n•otion _. _. .--,::,,- - - -L , # ,. "t, 
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This section, as we read it, make s it mandatory to keep the 
jury together in a capital case , authorizes separation or 
the jury 1n other felony cases i f done with the consent of 
the prosecuting attorney and the defendant, and permit s the 
court to u se his own di scretion on whether the jury shall 
be kept together or permit t ed to separate in misdemeanor 
ca ses. 

<>O ction 3826, H • ..> . u,o., 19~ , provides in part 
a s f ol loVJs : 

" 1:· 1:- ·~jmd in all case s of r.elony, 
whon t he jury are not per mitted to 
sepa rate , it shall be the duty of 
the sheriff in charge of the j ury, 
unless otherwise ordered by the 
court, . to sup.l;ly them with board 
and lodgi ng during the time they 
are required by the court to be kept 
together, f or wh ich a reasonable · 
compensation may be allowed. not to 
exceed two dollars per day for each 
juryman and the off icer in charge; 
and the same shall be taxed as 
other costs in the case , and t he 
state shall pay such costs , unless 
1n the event of convictiDn, the 
same can be made out ot the defend
ant." 

Thus it appears th&t while .t he court might, ir it 
so desired, keep the jury in a misdemeanor case together, 
yet the above section makes no provision for the board and 
lodging of' said jury. Our research has not d i sclosed any 
section vmich does attempt to provide board and lodging 
cost s r or t he j ury 1n mi sdemeanor cases, and we feel reason
ably a fe in a sserting that there i s no such statute. 

However , such a situation a s this i s not without 
pr ecedent . In t he case of ~tate ex rel. v. ~th, 5 Mo . App. 
427 , t he pr oposition before t he court was very similar to the 
instant que stion. In that ca se the b~rshal of the Cr~nal 
Court in the City of St . Loui s had presented a bill f or board 
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of j urors kept together by t he court . 1bi s bill had been in
curred on order of the court directing t he marshal to receive 
bid s for that purpose . 1be City Auditor refused t o audit 
said account and the suit was one to compel him t o do so . 

At that time there was a s t atute applicable, which 
authorized t he payment of t he board of jurors held together 
in murder trials . ~~le the opinion is not clear on this 
point , we infer tr~t the bill in question was not for the 
board of jurors in murder trials because , if otherwise , there 
could ba~e been no question for the court to pass upon. 

~ e quote f r om various parts of the opinion because 
of comments running throughout concerning t he availability 
of mandamus . ~e court said at 1 . c . 429 , 431, 432 and 433: 

nrt i s the dut y of t he judge of the 
Criminal Cour t i n many case s t o direct 
that t he jury shall be kept together 
unti l d i scharged by him at the close 
of the case. cLean v. The ~tate, 8 
l..o . 153; 33 L.o . 483 . . hilst kept to-
gether, they mus t be fed, in common · 
with t he of f icer in whose custody they 
a r e . r.hil s t the court ha s the right 
to direct that the juror s shall not 
choose , each f or himsel f , where he 
shal l eat, 1 t ba s no power wba tever 
to compel each jur or to pay f or his 
OYm meals . 1he f eeding of the jurors 
i s , therefore , a neces sary expense , 
wit hout incurring whi ch the busine ss 
of t he court could ~ot be carri ed on, 
and t he admin~stration of crLminal 
justice must come to an end . 
* * * * * * * * § * * * * * * * * * 
" 'l'o direct that a jury shall not be 
fed at the public expense , i s to 
direct t hat it shall not be kept ' to
gether during a protracted t rial. 
Thi s i s a ll'lltter in the control of 
t he jud~ciary depa.rtment of the govern
ment; a nd Will r emain so , unle ss the 
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people ~ i n their sovereign capacity, 
sha l l change t he or ga nic l aw of the 
~ta te i n that particular. 

: * * ~ * * * * * * * * * * * * * * 
"I n .. a tson v • .t...on1teau County~ 53 
~o . 133 ~ the question came up ~s to 
which of t wo cou:.ties wa s liable for 
t he board of a jury 1n a murder case . 
·:<- ·:~ ·::· 'lb.e ~upreme Court says that, 
though the-re i s no expre ss statutory 
provision f or such an expense , the re 
i s no questiQn of t he power of the 
court t o make an order keepi ng the 
jury toge t her, and directing t hat the y 
be provided with board and lodging, 
and cites Commi ssioners v. Hal l , 7 
-r:atts . 290, wher e Chie f J ustice Gib son 
held a county liabl e for the expense 
of boarding am lodgi ng a jU171 saying 
that such expend! ture a a re, l ike light 
and fuel. incidental to the holdi ng 
of a court, ~nd raise an iL~lied obli
ga tion on t he part of the county t o pay. 

* * * * * * * * * * * * * * * * * * * 
"The Cr in'..inal Co1,1rt coul d not empanel 
a j t1r y i n a capital cause i f 1 t had no 
means of f eeding t hem during the progre ss 
of the trial; because it would be error 
to per m! t the juror a to separate~ and 
it might b e t he gros sest cruelty to keep 
them together." 

This case goe s on t he t heory t hat t he cour t has i nher ent power 
t o incur any expanse ne ce ssar y f or it t o exerci se its functions 
a s a court and t bat even though no statu.te expre ssl y au t horizes 
t he payment of such expense the county i s bound to do so. 

'rhe situation on t he ins tant que stion i s ~ tha t where 
the court deems it nece ssa r y to hold a jury in a misdemeanor 
case together ~ as it i s authorized to do, that~ even though 
t here is no statute providing f or t he payment· of the board and 
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lodging of said j ury, the county i s bound to pay sai d bill 
because refusal to do so would i r pair t he functions of the 
court. 

Concl usion . 

'lberefore , it is our opinion t hat t he coWlty court 
should audit and a llow any accoWlt presented by the sherif f 
f or t h e board and lodgi ng of j urors kept together on mis
demeanor cases under t he orders of the circuit court. 

LLB : EG 

}JARRY H. fiy 
(a cting) Attor ney- Gener a l 

Hespecttully submi t ted 

!Ji: Jh~CB L. B.k:ADLEY 
Assi s tant Attorney- General 


