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Circuit Judge entitled 'o change of venue 
fee earned under Section 10:74 1 'R.S. Mo. 
1939, but not paid to the circuit judge. 
prior to the effective date of S.C.S.S.B. 
No. 442o 

FILED 
December 3, 1946 

'-----·-
Honol"able Dimmitt Hoff'lne.n 
Judge 30th LTudiciul Gil'cuit 

· Sedalia, ~iaTiauri 

Dear Judge I-Ioff'J.na!l: 

'l1his will e.cknowledge !-eceipt of ~mu:e recent request 
for a.n opinion, which reacJs: 

11 I should lil:.:e an opinion :from you relatl ve 
to ehan.ce of venue fees for Juc~~;es of the 
0 ire ui t Con1,t s • 

nin this 30th J-udicial Cil"Cuit the Glel"k rlB.s 
D1 his possession a considerable nunber of 
fees sent to h.ii"r1 as change of venue £'e:3S LYl 
cevte.in civil cases. 'l'he cases fnr wJ.Jich the 
fees were sent him t1e.y be classed into four 
groups: 

11 G.:r>oup 1• 
' 

24 cases filed Deem,i'ller 6, 1n14. 

11 Gl"Ol.lP 2; 15 cases filed Suly 12' 1946 

"Group 3; 2 cases filed July 22, lOLIG. 

HQ-l'OU:J? /! .• 
~' 

1 case filed Nov. 18, 1946. 

111I'hree cases f:r•onl ~}1'01).p No. 1 l1a ve been t:r•ied 
[Jl1d appeals ~we pending in the _Canss.a C'i ty 
Cou:r•t of Appeals. As I undtH'sta.nd it the 
provisions of the present (Hew) Oonstituti~n 
became effective J;Iarch 30, ·1945. Also the 
provisions of the present salary law (Senate 
:Gill 442) becar:·1e effocti ve October 6, Hl46. 

11 1 should appreciate your opinion as to just 
V·.'l1at feos of the above mentioned the c::.rcuit 
Judge of the 30th Jucl.icial Cil'cuit is {;lntitle(1.H 

.I 

vVe believe there can be no question as to tho dates when 
the Coneti tut:i.on of J;Tinsov.ri of 1945 and Senate Co:mmi ttee 
substitute for Senate Dill no. 442 becrune effective, and ·that 



Hon, Dinuni tt Hofi'man 

the dates mentioned in your l'ecruest a1,e apparently cox•rect. 
The Constitutional· "Convention in submitting the proposed 
Canst itution- requ.ired the voters to pass on said proposal 
on Tuesd~y, February 2'/, 1945. (See last pe.rae;N~pll o:f Schedule, 
Constitution of 1045). Section 3(c), Article XII, Constitution 
of 1945, provides that the proposed Constitution submitted to the 
vote:t•s, i:f adopted, shall ta.l:::e e.f.feot thirty da.;ls after the 
election. · 

s.c.s.n.D. No. 442 was passed by both houses of the 63rd 
General Assembly ·prior to .July 8, 1946, at which time the 
General Assembly recessed, and under a joint resolution adopted 
by said Ge11eral Asse:cnbl·y' pl"ior to said recess conforming with 
Section 29," Al,ticle III, Constitution of 1945,. said bill became 
effective ninety days after the date of recess, ~nich date 
caused said bill to becoue effective on October 6, 1946. 

:J,c.s.s.B. Ho. 442, supra, 1•equi1•es the salary of circuit 
judges 111 circul ts s imila1• to the 30th Judicial Circuit to be 
paid by the state from the state treasury. Section 2 of said 
bill reads in par-t : 

11 ·:~ :,. ·::- .;;- a:nd all othel" judges of t1_~e clr•cuit 
courts of this State shall eacb_ 1•eoei ve an 
annual sala1•y o.f ,:·~6,000,00 pe:iablo by the 
State out of the State treasur~r. 11 

Section 24, Article V, Constitution of 1945, provides that 
all judges ~hall rocelve an salary the pPesent componsatton until 
changed by law. Said :-~action reads in pa:et: 

"h.ll ju_d,:_;os shall 1'eoel ve as aalaJ.7 t~J.e 
total ru:1ount ol' t: oir pl•eso!TI:; cOJ<J.Pe:nso..t2.on 
until otherwise provided by law, but :no 
judge 1 s salary shall be d:l.minis:;_1eG. c:tu:elnc; 
his te1•m of ofi':lce.. ;;. ::. :~- ;;- ·:: -;:- :~- r- ;'" ·:~ 

'rhe fee of all courts, judges and magistrates 
shall be paid monthly into the state treasury 
or to tlle count;y payine; their sa.la1•los. 11 

'l1he sa.la1~y of such circuit judges as yolH'self was not changed 
until s.c.s.G.B. No. 442 beaame effective on Octobel' G, 1946. The 
courts in this state have uniformly held that a publlc officer is 
entitled to fees earned in his office, even though said fees are 
not collected rmtil after the expi:eation of his term ofoffice, 
provided such fees do not result in said officer's receiving a 
maXimum salary in excess of that provided under the statutes and 
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Constitution of' the State of i~issouri. f.Jee Dnith v. Pettis 
County, 136 S.''l• (2d) 232; Lycett v. Wolfr, 45 l'Ioo App. 489; 
and Corbin v. Adair County, r11 Eo.- 385.-

In G!'oup 1 you mention the fn.ct three CfWOD in snid group 
have been t:t1 iod Rl1C1

. a.r·o no'.il poncUnc on appenl, you do not 
indicate if tho balance of caoes in Group 1 nnd. those in other 
groups have beon tl>ied. ·[~(':Ctlon 1074, : .• ,r;, T!Ot 1939, Ope·cii'ically 
provlclen that c1J9.H:_,;o 0i' VGi~"<!C :leo pi1all be pn:I.d to ttLe judge 
tr~vin(~; tl1e CEtso rtftoJ:-· r:t t1'li2~.l I1nd 01, 1.:w.por1 i'ino.J_ disl)OS ~L t ion of 
su.ch caueo ln said conr·t. In :;tate v. 'knl, 169 S.t'J., (2d) 636, 
603, 3GO !,Io~ 10m~, the c0u:et, in )~,oldi.!-:tg tt~o vr0Pd 11 tl"ialn includes 
al1 .t~Josr. '""to··)"' .!!,, '·'1e ti?·'...,1 r"·1•,-1,·r· i'l'··\,-,'·' J.,.,l. ,1_,_ ... '"'11r·1"'·"t·,··la'r 1)" -"' -· .• L «;} 1,.) ~ J: t::J ..!.J.~ L•.t~ · ~, .Lc.!,..__ .. L!.. .. J. --'-lL) · •1 

• ·-·v·.~ U..:l ·) .. -\o."J .L 1.:•- •. \.CJ •• ~J. ..;.: l.. u 0..!. 

assistance to Ti.is counsol :ln conc.nr:;t1:nc: t~,o ~)l'oe~ed:tngs; eaid: 
(1. c • G92) 

uE~ection lO~~J, .1~.; .. \. J-~~:z,~~)J J.':o. :.;:~._A. c.cc. 
1098, il< ouJ.' ~:a v:ll t:oc1o i'JeJ':trw o a tl'ial rw 
f ·t1lG j11clicit1l C:X9}]j_iJGtl021 ())~ t1Je i8U'l7€·S 

bet\•;et.m the partie~, \'Jhot:"i.cl' they be :l.nsnes 
.r,.f lG.w o~.:' oi.' fac·b. 1 :; -:; ·:::· -;:- ·l~· ~:· ·::· ·:~- ;:- ::· :.\ 

•' ~I o,, 
;\' ., ).~ •; ~ 

' 1 ~} -.~:- '•l' rJ.1J1US :J~t~f~_te v. T~t'E\!J~')Snl-JV1·~-J1[~, 3~3 ~(_). 
;:.'19?, 399, so.ld~ f!J'::elHl i.~.:; tho exarl:lnal;ion 
of a co.use, e:LvJ.l ,,:e c:e:Ln:i.r,nl, 1y·.lforo a 
jude;e wlto bJJ.~~ ~h.U'isdict:i;'.:"lll of :i.t J accn.J.'ding 
ti> t;Lo lmno. OJ~ tiKl lrmd,' Am.l r~tn.te v, 
Dro~v.n, G3 no • .c13D, 4AL~, ur~ell. the exact 
c1cf:'lnltion fcJunll. in tho civil st:.:ttute. ;,. ·:f. 
~~ ·:r ·~~- :: ·~ .. ~ ~;~~ -~·~· ·:~ .;,. .:.:-- ·~£· .;.;. ·~~ ·. ~ .;;. -~~- .;.~~ ·~:-· .. ·-t. l,· • •. : n 

In State v. ~rady, 137 r. (2d) 
co~rt doflnod "trial" as follows: 

lLG 

11 ·H· -:~ .;.;. Unless 0. di:C'fol'CrJt r:~efminc in h1.;_:::artod 

0':'] 
{_H_). _) the 

by tho con text Ol' indtcateu l ;y ·(;b.e pal"t lculal' 
rmtteJ.' to rJJ:tlcll it 1'elnt•3S tho \'~O'i"'cl 't.:einl f 
moans--under b:r·oa<.:~ Ciei':i.ni t :i.on ,zen orally reco.~;n:Lzed-­
tllo juc11cial oxo.!li:uo.ticm f:l_nt: Cl.ec:Lnion of matters at 
issue before a conpote:ot t:rj_;_-1-LllmJ.. (_)11 .. ~. J,. 3~;. -::- -::-
·~:~ ~.:-. . .,,, ",\ ·,-,· ··~ I' :' -' ;,·: ~:~ <:• ~;~., '' I• -:~- ':~ .. - ' . ~·:~- ·::" ~:~·" 

{2d) ~283' 

11 A trial inchules all stepn talmn in a. cause 
from the time it i.n submitted for trial until 
ttte rendition of' Llnal p&:'Ji!'lent. 11 
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Eon, Dlmrnitt Hoffman 

;J.
1J1o com.'ts ln. this stni.Je have hell~. that the circuit 

cov.rtf:J b.avc::; 110 J.on:·;e:e ,jurisdiction aftcl~ allovrlnc; an appeal. 
In in 11o Grading Dledsoo Eill v .. :•3lod.soo, . 222 .'" 1.. G04, 1. c • 
609, tho court so.i:J.: 

11 1J.1}~m'e is nuch fol'ce :ln this contention, fol" 
.Lt in novJ the aceeptcd doctr:lno ln th.i13 StnJce, 
tmdel• ouP f·;cne:t>al practice act, thnt after an 
ll•Y:)e~.l has becm talwn :ln th.o ci:r·cui t oo<.tl"'t by 
t 1~~~ i"'l.,l.i)i' ,.:f' t11"' ")"r"nlJ"'"1 a""'i'ic"lan·j +- a··1c"l "''1 ,._ . .lv - -- '·' u _... . . .. v 1 -'· . . c_<J. .L _ v -~ u ! ..... ;;;~!. 

order allowinG tt.te appeal to tl1e appellate 
conrt, tho cause is rec;at•ded as .PencUng in the 
appellate COUl't, altllouc;h the t:r>e.DSCl'ipt b.as 
not been filed ~;_n the appellate court, and 
the cix•cuit com•·[; has no authority to tf:,_ke any 
ful'thel' s tGDD in -l.:;ho cause save am1 oxce;')t to 
perfect ru1CJ. coP1•ect its mn:1 l'CCol:'do <u as to 
r:m::o tl·J.em. speuL.: the absolute tr•uth of whe.t 
transpire0. in said coul"t. ·::· ~:- ·::- -:~ ·~:- .;~ ·::- ,~. ·:~ " 

Also see Goedec~e v. Zurich General Accident ~ Li~Jility 
Inn. G'J., 7 ~J. 1 ·.r. (2d) 30D, 1 .• c. 011. 

In vim'.' oi' tho Ioroi_:;oinL; dofini t ions of t: c word 11 trial" 
. anr:!. deciolo:n.s holcUn;:; LhG cil•cuit cou:Pt has nCJ jtu•lsdiction of 
a cause aftc>:"' allonln£; 1111 appeal, unquor.1tlo:na:~)ly ;you, as c:l.l"'cuit 
judc;e, a1~e enti tlod to chanGe of' venue fceo in caseG hea1•d by 
you vrherein judgucnto \'701:>8 l'endePed O:P so.id cnnses were disposed 
of prior i.Jo Octolwr 6, 1046, tt•o elate on v1h::Lch c .• c.s.8.I3. No. 442 
became a lavr. Lil:ew:Lse, if any cause is in your court on a. change 
of venue vJhel ... oln nn appeal has been tal"'en, '.-;hethcP pend:l.ng or 
disposed of, if Said 8.1JPOO.l v;ac taLon pl'iol' to Octobel"' 6, 1946, 
then you S.l'e on tl tlcd JGo the chanGe of venue fee. 

OOlJCLUSIOl:J 

'l!horeforo, :1 t is the opinion of this P,epartment that. you 
ar•e entitled to receive all chan(};) of venue fees 01:1 cases 
heard or disposed of by you p:eior to October 6, 194,6. :)pc­
cifically m1swe1.,in,~; youl ... J:•equ.c:::1 t, you. a.J:>o en ti tlod to a chance 
of venue feo on all cases in groupEl 1, 2 and 3 'W}.1e:C'ein judgment 
was rendered or sa lei. cases ue:.·e disposed of p:eior to October 6, 
1946, regardless of whether appealo V/91"6 ta~ron in such cases. 
IIov:ever, you az•e 11ot entitled to a chant;e of venue fee in the 
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ono CHSO filod in ~rou1• co_upt under ~:;J•oup 4 fo:e tJ:_e ?'Oi'1S0n 
J.t was filoc1 afto1' ·[;he effective elate oi' said bill, Octobor 
6' l·J46. 

e.T. :;_~, :11 l\ ~\~,.~--i .r~ 
Attorney GeY.\ol·nl 

nespectfully sul_:.mi tted 1 

1\'tJf)~-~~:.·.~~ .h 8 ~JJ\'· "~· .. LC:-J>J_l, Jr. 
Asnistm1t Ai:;t;o:r•noy C'·onePal 


