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CLRCUIT COURT - Circult Judge entitled ‘o change of venue

FEE%agND SALARIE, fee earned under Section 1074, R.S. Mo.
1959, but not pald to the circuit judge

priozégo the effectlve date of S c.3.3

No. o

FILED
Forer -rn‘ fa,,.‘—

Decenber 5, 1946 ’fi;{ //

ilonorable Dimmitt fHofHinen . yand

Judpge 30th Judicial Girvecuit
" Sedrlla, Ilssourl

Tear Judge Hoffmang

This will eclﬂowledre wece*nt of your recent request
for an opinion, which reads

"I should like an opinion from you relative
to change of venue fees for Judges of the
Clrcult Courts,

"in this 304h Judlicial Cireuit the Clerk has
in hle possession & conslderable number of
fees sent to him as change of venue fens In
certain eivll casos, The ceses for whilch the
fees were sent him may be clagsed into Ifour
groups

- Maroup 13 24 cases filed Deco soer 6, 1044,
2

1

(o

Teroup

-e’

cases flled July 12, 1946

"aroup 33

e

2 cages [lled July 22, 104C.
1

"Oroup 4 case {iled lov. 18, 1948, -
"Three cases from Sronp Wo,., 1L have been tried
and appeals are ponding in thie flansas Clty
Court of Appeals. A8 I understand 1t the
provisions of the present (Few) Constitutlon
became elffective Narehr 30, 1845, Also the
provisions of the present salary law (Senate
$i1l 442) bhecame eifective October 6, 1946,

"I should appreciate your opinion as to just
viiat feos of the above mentioned the Clreult E
Judze of the 30th Judliclal Circult is entitled.®

p Ve bellieve there can be no question és Lo the dates when
the Constltution of Hissourl of 1945 and Senste Committee
Substitute for Senate B1ll lio. 442 became effective, and that
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the dates mentloned in your reguest are apparently correct,

The Constitutlonal Conventlon in submitting the proposed
Constitutlon- required the voters to pass on said proposal

on Tuesday, February 27, 1945, (Sec last paragraph of Sechedule,
Congtltution of 1945), ’section 5(c), Article XIi, Constitution
of 1945, provides that the proposed Constitution submltted to the
voters, if adopted, shall take effect thirty days after the
elect¢on.

SeCele3eba Hoe 442 was passed by both houses of the 63rd
General Assembly prior to Jul; B, 1946, at which Gtime the
General Assembly recessed, and under a Jjoint resolution adopted
by sald General Asssubly prior to said recess eonforming wilth

Section 29, Avticle III, Constltutlon of 1645, said bill became
effectlve ninetv days after the date of pecesu, which date
caused said b1ll to beenue effective on October 6, 1948,

5a0eB3eBeBs Hoo 442, supra, requires the salary of circuilt
Judges 1an circults similar to the 30th Judlicisel Clrcult to be
[

paid by the state from the state treasury, Sectlon 2 of said
bill reads in part: ‘

i o o 4 and all other judges of the cirecult
courts of this ub&be sitall each receive an
annual salary of 46,000,00 p@wqble by Lhe
Stato out of the gtate treasury,”

Sectlon 24, Artisle V, Comsbtitution of 1945, provides that
all judﬁes shall recelive as salary the present compensatlion untll
hanged by law, Said sectlion reads 1n parb:

"1l judges shall receive as salary the

total amount of thelr prescarit corpensat.oon
until otherwise provided by law, bui no
Judge't's salary shall be leLNLSdSQ dh‘iﬂb

his term of offlce, 1« e

The fee of all courts, judgas and mawistrates
shall be pald monthly into the state treasurv
or to the county paylng thelr salarics,

The salary of such clreoult judges as yourseli was not changed
until S.0.5.54Be los 442 Decams seffectlve on October 6, 1946, The
courts in this state have uniformly held that a public oflicer is
entitled to fees earned in his office, even though sald fees are
not collected untll after the expiratlon of his Yera or offlice,
provided such fees do not result in said offlcer's recelving a
maXlimum salary in excess ol that provided under the statutes and
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Constitution of the State of Aissourl. See Smith v, Pettils
County, 136 S,™. (2d) 232; Lycett v. Wolfif, 45 Mo. App. 489;
and Zorbin v. Adair County, 171 lto. 385,

In CGroup 1 you mention the fact three cases in sald group
have been tried and are now pending on appeal, you do not
indieate if tho balance of cases in Croup 1 and those in other
sroups have been tried. Hectlon 1074, .0, Mo, 1939, specifically
provldes that chauge of venue Tee shall be pald to the judge
trylng the cass after a trial had or upon final dispasition of
such caugo In said o te In Btate v. XMeol, 162 8.,%W, (2d) 686,
693, 550 Mo, 1002, the court, in holding tho word "srial' includes
In the tr! B
Q

all those sheps Pl wwfz, the defondant way be of
assistance to hie nnuvﬂiLNr e proceedings, sald:
(1.0. \Jgg) . )

Tte ; C-_OI\A :L() \J’ .][|:(.""-. ‘LUL ) E,Og t.l(i;‘.rA. "E“GC«.

1098, in our Olvil dode uefinsr a trinl 0o
Tthie Iudieial exaninatlon of the iggves
e

b tween the partieg, whether they be issues
£ law ox ol fact,! = < % & @ W % oo

it . . s M RN - LT . .o .
"ar o Thus Stathe v, Draunschws iy, 36 o,

3
H97, 308, sqidz tieial is the exariination

ofl a cause, w?l ae erininal, beflore a
Jud e WO ﬂﬁd Jurisdiction of it, acconeding
bo the lawe of the land,!  And Shate v,

Brown, 64 llo, 450, 444, UH@U the oxach
ue:initlon found in the ol le stﬂtuue. PR
4 SR ook 1

ok .:". ‘4‘. B L S A )

R I (k3 WoteT N W

Tn State v, Dvady, 137 T, (2d) 806, 216, 185G an. 051, the
eourt dolflucd "i{p ml" es Tollows ' :

Wae 9¢ 4 Unless o Al
"L‘l

Tlerent meaniny 1s imparted
ny the couatext or indlcated vy the particuvlar
matter to which it relates the word 'trinl!

neans--under broad definition “onoralw reco.nized=-
‘We Judicial exeninabion snd declsion of matters at

8810 he¢>ﬂe a compebent Ltrihunel, 64 Dot it
R T e T A P U T anoae ot

In State ex »el, Conner v, Puinchard, Sv Maue {(2d) 283,
l.c. 285, tho court defined "trizl" as follows:

"A trial includes all stepc taken in e cause
from the time 1t 1o submltted for trlal untill
the renditlon of iinal payment."
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iMe courts Iln.this statie have held that the clrecult
courts have ao longer juricdiction afber sallowing an apoeal,
Tn In Re orading Pledsoe 11l v. Bledane, 822 7y, 604, l.c.

609, the court gold:

~ tihere ig much Force 1n this contentlon, for

it im wnow thwe accepted doctrine in this 3tate,
under our genepral practice act, that after an
anppesel has beon talken in the ecireult court by
the filing of the prnpey arffldavit and an
order allowing the appeal to the avpellate
court, the cause 1is regarded as pending in the
appellate court, althoush the transeript has
not been filed in the appellate court, and
the cirvcuit court has no authority to take any
further steps in the cause save and excepnpt to
perfect and corvect 1te ovm records so as to
malke tihem apeal the absclute truth of what
transplred in said. court, &% @ @ % & @ & o % !

Also see Goedecke v, Zurlch General Accldent & Liahility
ins. Co., 7 8.7, (24) 500, l.ce. Sll.

In view of the Iorogolng dofinitvions of tice word "trial!

cand deelolons holding Lhe elrcult court has no jurlisdiction of

a cauge aftor allowing an appeal, vnquestlonavly you, as clircuit
Judge, are centltled to change »f veanue feeg in cases heerd by

wou whereln Judmuents were rendered or sald cauvses were dlsposed
of prior to October &, 1946, tho date on which Ha0.3.5.3. o, 442
became a2 law. Likewise, i aany cause 1s in your court oa a change
of venue whereln an appeal has been taken, vhether pending or
disposcd of, 1f said eppeal was baken prior to Dotober 6, 1946,
then you are entlitled to the change of venue feeo,

CONCLUSLON

Therefeore, 1t is the opinion of this department that. you
are entiitled to recelve all change of venue fees on cases
heard or disposed of by you prior to October 6, 1946. Hpo=-
eiflcally answering your requesbt, you arc entltled to a change
of venue fec on all cases In gwoups 1, 2 and 3 viereln judgument
was rendered or sald cascg welre Glaposed of prior to October 6,
1946, regardless of whether appeals were taicn ln such cases,
liowever, you are not entltled to a change of venue fee 1n the
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one caso Tiled iIn your court under group 4 Tor the reason
1t was filed after the effectlve date ol sald bill, October

Nespeetfully submltted,

O
i

AUBDUY I, WAL, Jr.
) Agslistant Attorney (‘eneral

Wy T A
APPIIWI D

Je aiy UAVEOR
Attorney Cencral
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