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Whether enlistment in United States Maricime 
services creates a vacancy, is a matter for 
judicial interpretation. 
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Honor~~lo Paul s . Hollenbeck 
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Vi enna , Mi s souri 

JJear ~ ir: ) 
The ·_ttorney J.eneral acknowlodgea roceipt of your 

l etter o~ June 23, 1944, reques ting an opinion of thi s ~~part
mont . Yoar l ottox• of roquos ts r eads as follotfs: 

" Some t1mo ago I wa s advised in an opinion 
r roill your office that in tho event of cy 
enllstment in tne A.rmy or Navy I could 
retain my office upon uo1nG discharged 
from such oorvice, in the event my t erm 
hud not expired during sai d service . As 
I have boon rejected twice frcm the .-\X'llly 
I now contemplate enlis~nont 1n tho u.s . 
ua~itimo Service . As you no doubt know, 
this service i s not in t he s~ category 
in many rospects as i s the othor branches . 

" J.:, cueetlon is this : In event I enlist 
in tho uar 1 timo Sei•vice can I ret a. in my 
office uyon being d : scharged fro~ such 
service within the durati on oi' rq present 
tel'Ia of office?" 

The re arc two ccoeG involving t he induction of a 
circuit judge and a c i rcuit clor~respectively, into the 
armod forcos , (1) [ tato ~x r cl . Mc 1aur~ey v . nrayston , 163 
s . v; . {2d) 335 ana (2 ) e tato ex ir...f . J-CA.ittrlck v . \4ilson, 166 
s . · . (2d) 4J v . •he Gr:lystan caso he l d that t here ia no ln
compat1bility in hol ding the of fice 0 1 circuit judge and o. com
mlso i on u _ the ~trry . It i o ,..uotod i th approval in tho ' ilson 
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caso on tho propos ition that Article II, section 18 of our 
Cons titution, providing that no officeholder shall hold o.~.'fice 
without personally davoting .1.11s ti.m.a to tho porf'orill3Iloo of the 
duties of the office, wa~ intended t o prevent farming out of 
t ho performance of the duties of t~t office for profit of the 
officeholder , and said article did not appl y to the situation 
in either of these cases . Ti1e Ylilson caso hold that there wns 
no forfe iture of o£fiee by virtue of induction of a circuit 
cler k into tho armed forces . 

~e have previousl y rondor eu an opinion in line 
with the a bove two cases to the effect that 1n the event of 
your enlistment or induction into t ho amad forces , no vacancy 
would be created t hereby . \ o have also previously held that 
the Un1 tad States huorehant 1.1arine was not under the diract suoer
vl sion of t he Army or Navy but wa s oatabllsh~d under soctimL -
1126, u. J . c. A., Title 46, and is under the United States 
1iar1 time Connr1ission. 

The court statod in tho GrRyston ca~e (1 . c . 341), 
"In ordor to survive it is necoasa.ri l y the policy of the :.3tatEl 
law to a i d , not L.vnpede our common dofonae . n \;'hether anl1stment 
in the United States Maritime Sorvice would eroate n vacancy or 
amount to a f or•f:'e1 ture of office or const1 tutes grounds tor 
removal from office, would be a matter for judicial intorpre
t ation . 

Tho above and foregoing oanstitutos the opinion of 
this Departntent . 

APPh.OVED : 

HOY McKITTRICK 
Attorney General 

HCL:EG 

Respectfully submitted, 

RALPH C • Ll\SHLY 
Assistant Attorney General 


