
COUNTY COLLECTOR: County not liable for erroneous publication 
TAXATION: of notice of tax sale . 

: ove111ber ·15 , 1943 

::r. Ray :Iolmes, Clerk 
vounty Court of Oregon County 
Alton, : .• l ssouri 

Deo.r Sir: 

F l LED 

/j-1 

This will aclmowledge receipt of your letter of Nover1ber 
3rd, 1943, requesting an opinion from t his department, whiah 
reads as follows: 

"\: .:.11 you please advi se whether t he Count} 
is liable for costs of publications of l i sts 
of delinquent tax lands, in t he following 
instance; The Collector of this County 
started his publication at such t ime that 
there would only be 4 days between t he l ast 
insertion and t he first Monday in November. 
Thereafter, after 2 weekly insertions, the 
Collector discovering this, t he Collector 
i nserted a not i ce in the pa~er to the effect 
that t here would be no tax sales this year 
under said publication , after being advised 
that deeds executed upon suCh tax sales 
would not tra."lsfer title. 

" Pleo.ae advise if t he Count y i s · l~a.ble for 
the costs of said publications , and if s o 
whothor t he County has any remedy against 
t he Collector for reimbursement for said 
costs." 

Section 11126, R. s . llo . 1939, leaves no d ..;ubt in one's 
mind as to t h e proper procedure to be followed in offering 
for sale delinquent tax lands, which, in detail and express 
te~, provides for each and every prerequ~site to a valid 
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sale. The decisions 1n t h is state have repeatedly held t hat 
t o c onstitu te a val i d sale t here must be a strict compl i ance 
wi t h t he statutes rel ati ve to the pr ocedure f or of fer ing s uch 
land f or sale. 

In Beckwith v. Curd, 347 J.~o . 602, 148 S . w. ( 2d ) 800 , 1 . 
e. 802, t he court said: 

"VIe t hink t h e rule i s well establi sh od t hat 
when an administrati ve off i cer sell s prop
erty at a tax sale , a stri ct compl iance wi t h 
t he statutes is r equired . :<- :- .<- ... ::- rio "~ .:- " 

Also see Comfort v . Ba llingal, 134 L~o . 281, 35 s . w. 609 , 
1. c . 612, where in t he court said : 

11\Then t he pr ocess of col l ect ing taxes by t h e 
sal e of lands for their nonpayr:!ten t i s a sum
mary remedy , as in t he case at bar, and t he 
law requ i res that certain things be d one by 
the officer !:B.king such a sale 1n c onnection 
t herewi t h , nothing l ess t han a strict c ompli 
ance with suCh requi remen ts wi ll suffice, and, 
unless it api)ear that t he la\v has been strict
l y compli ed wi th, t he sale wil l be void. 

" I t Vlould be a dangerous principle to adopt, 
t hat titl es t o l and der i ved from tax sales 
may be sustaine~ par~ly by reeord .and partly 
by parol proof. Th~ publication of notice of 
t he tax sale, t he certifi cate that such notice 
bad been given , and f iling t h e same in the 
office of t he c i ty auditor 1n t h e manner and 
t ime prescribed by law, were prerequ i sites t o 
t he val i dity of t he tax deeds. And 'any ne8-
l ect of t h e off i cer selling land f or t he non
paymen t of' taxes, which depr i ves t h e owner and 
b i dders of t he f u l l information the law i n t en
ded t o e ive t hem, renders t h e sal e inval i d .' 
Jarvi s v . Silliman, 21 Wis. G07." 
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In Lar:~r ToTmship v . ~ ity of ~arr~r , 261 o . 171 , i . c . 
189 , t ho c ourt held t hat officer:J are no-t 3 ancre.l agen t s and 
t h eir du t~es are usu ally prescr ibed by statu te , t !le ::>ersox~s 
dealing with t hem do so wi t h full knoVIledge of the law wh.i.. ch 
l~its t heir a u thority and that :r the officers fail to· 
follow t h eir statutory cluty puolic policy doua:uis t :1at t ne 
cestui que trust , which in t his case would b e t h e coun t y , 
9hall r..ot s uffer . I t ::.s ntated ..:.n tho follo\1·1,g l a.ncuac;e! 

" vff'.:cers are creatures of t :3.e law, whos e 
dut ies are .. tsua.lly fully pr ovided f or by 
stntuto . In a tmy t:1ey are a6e~!ts , b..1 t 
t h ey are nover r;enct•al ago"lts, in t he sense 
that t-'lej are :1a.'11pered by n.ei t h er C'..lS t o::n. nor 
law n;.d ir" t .. 1e sense t~at t h ey are absol1tely 
free to follow t he ir ovm~volit1on . ~craons 
deal .:.nc \i~tn tho1t do s o al\'lays wi t h J.Ull 
kn~1lodge of t~w llmitat~)ns of the~r ar,e~cy 
a'YJ.d. of t he laws which, -.roscr lbinc their 
dut:;..ed , .1ed0 o the:n e:oout . ':hey o.ro ~r..:.stees 
as tio tho public uoney wh!ch co1~os to t h eir 
hands . The rules \;hich pove!"Yl this tru:::;t 
are t he lm·; ;>ursua...1t to w11:i..ch t h e nones ls 
paid to t hErl and t h e law by w'tlich t hay n 
turn 1 ay it out . -lllnifestly , none of t h e 
reas o: s w1 .ic .. o "~erate t o render recovery of' 
""1o:r.e~ ,,ol...mtarily .tJ...t l.u under a :-,ista :o of 
law by a ~rivate persot, a pplies to an off icer . 
The lu.~ w:l.:cll fixes ~lis dut ies is his power of 
attorney ; !.f ~ ... e .1.e ""lect t o follow 1 t, _"l!.s 
ce:Jt1....:. ~ tru.st ou'""nt ... 1ot t o su1fer . ll" f act, 
pu~lic policy r equires t ,At all officers be 
required to per.form their duties wi t hin t ho 
str.i..ct l~lta of t 1a~r lor~l a uthortty . " 

In vie\'7 of the f oregoing au thor-1 t ie.s t he CoUI'tY Collector, 
in failine t o f ollow t he lau as p r ov .:ded undor '3oct:t. .. u lll26 , 
s upra , which requires a list of s u ch delinquc~t ln i s ~1d l~ts 
be published for t Lree cor oec l1 tivo \'7cc':s, t~ e , c.s'.; ir.sorti )ll to 
be at least fi f teen d a ys prior to t he f i rst . on.P.a-y in . ·ovember, 
did not in any manner bii ... d t h e county :for t '-'le expen se of publi
cat lor. . l:ad s uch a tatute been strictly .foll owed by t he Count y 
Colloctor such exp enses :for news,a~er publ:cation would have 
been paid out o:f t h e County j.'rea s ury and taxed as part of t h e 
costs of t h e sale of s uch l and8 a d l otq. 
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I t has been held that wlten a public officer under the 
law is requ i red t o perform a ministerial act ~nd for some 
reason fails to perfor.c such function , t hen i f any difficul
t i es occur he is personally liable to t h e person damaged. 

In ~urton J .. achinery Co . v . Rut h , 194 !Io . App . 194 , 1 . c . 
197 , t he court said: 

"' It i s well settled rulo t hat where t he 
law requires absolutely a minlsterlal act 
to be done b ' a public officer, ro.d he 
negl ects or r efuses t o do the act, h e i s 
l iable in d~~Ges at t h o suit of a person 
i njured. I n s uch cases a mistake as to 
hls duty a nd an honest inten tion is no 
defense. (Auy v. Sur>orvisors , 11 .:all . 
136 ; I .s • Co • v • ....a land, 9) ... o • 177 , 2 
s . ·: . 4::Jl ; . a ch o..u on vfficcrs , sec . GG4 . ' 
( il.Ilox Count y v . Hunolt , 110 !.lo . 67 , 74 
and 75, 19 S . tJ . G2C; Jteadly ~ . Stuckey, 
113 :.to . App. 582, 585, 87 s . v: . 1014; 
State ex re1 . ~ .heeler v . AdB.l':ls, 101 :to . 
App . 4GO , 471 , 74 S • .• • 497.)" 

In Smith v . Be r ryma.r- , 272 .tO . 365, 1. c . 371.t , the court 
said: 

"The casog citod to us b) learned counsel , 
as is.ao clocrly pointed out by Judge 
H.L'£·8-~G (S:...'lith v. Bcrryw.n , 173 ..to . A p . 
1. c . 161) , are not in point , and are 
readily to be dis tinguisl1ed from t ho s 1 tua
t ion confr onting us . Those cases simply 
hold t nnt an action wil l lie against an 
off~cer whose dut y i t ls to perfoP~, but 
who ~ofuses t o perfor~, a ~lstcrial act . 
There can be no doubt upon t his point, and 
no one would be so bold as to contend o ther
wise , especially in a case which does not 
call for tho exerci se of official discretion. 
I f t he rule were not so , no sul t would lie 
ae;a inst an off icer upon ~'lis official bond 
by a. citizen, injured by a i'ailure !£ .£2...!:
r ectli E£ timely nerfOJ?I·l _! min i steri al duty . n 
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The duty placed on t he Collector, under Section 11126 , 
supra, of publishing not i ce i n news papers, and t he setting 
out of the t~e sar..e shall be publ i s hed, ~es t he Collector's 
performa.."'lce nothing moro t : ...an a ministerial act . I t leaves 
no discretion whatsoever to the Collector , but he must follow 
strictly the pr ovisions of sald act . 

COHCLlJSIO.o• 

It i s, t heref ore , t he opin~on of ~~is depar~1o~t that 
tl~ order of publication is the r esult of a ministerial a6t 
and, s ince said publ i cation was erroneous, under the statute 
t here .:s no liabL:.ity o.r ainst the County for said publica'l:!lon . 

APPROVIID: 

ROY I.IcKITTlUC ..... 
Attorney-General 

ARli : CAP 

ilespoct.ful ly submitted, 
\ 

AUDREY =t . 1iA! i hTT, .TR. 
Assistant Attorney-Ge~er~l 


