
u.EAL ES1'ATE CO',Tht~ISSION : To collect commission licensee must 
h a ve licens~ at the time he wa s em

ployed to sell real estate . 

April 26 , 1943 

FILED 

lttr • J • W. Hobbs 
Se creta r y 
1Uss ouri Peal Lsta t.e Commission 
Jeff 0r sor· ~ ity, issouri 

lJea.r vir: 

\•e are ir: r e ce::pt of your lEs t t c r of t.pril 21, 1943 , 
i 1 wrJ.i ch you r eque at ar:: oninior as follows z 

11':::'his questioz, :b..as been "')Ut to t he vom
mi ssion . \" 'ill you ci ve us your opini on 
on it? 

".uoes t.t1c obtaini rg of o. license 10 days 
or t~o weeks aft~r a salo is made on
title the pl~intiff t o mair t a in a suit 
in court for a commission? The ~articu- , 
l a.r p l-aintiff in q.1 oAtior did not talre 
out a l:i~eJ s e ir. 1 942 en6 abnut tvo weeks 
af t er the sa l e was made he ap~lied and wa n 
i ssu ed a license in 1943 . 11 

· 

We are assuming tnat the pl a ntiff who has f llod hls 
su it , as set o<J.t in yo.J.r r 'eauest , e i t her seeks to r e cover 
on a n i mplied or express contra ct for hi s commission as a 
l i cen see . 

I 

~ectlon 1 6 of t h e h ios ouri heal Lstate Uonunission Act , 
Laws of .udsso ·)ri , 1 941, pa be 431, reads as fol lowe: 

uNo person , copart !lershlp , corporation 
or asso ciation ongaLed within t his sta t e 
in the bus iness or acting ln the capacity 
of a r eal estate bro~or or r ea l e s tate 
salesma n shall br in5 or ma intain an ac
tion in any court in t b :l s sta . e t'or t .he 
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r e covLr y of compensaLion for services 
rende red in the buyinG, sel l ing , exchang
ing , leasing , rentirg or ne~otiating a 
l oan u nJn any r eal estate witJou t alleg
ing and proving t hat such person , copart
nership , corporation, or association was 
a licen sed real esta te br oker or salesman 
at the time when t he a lleged cause of ac
t ion arose . " 

This section specifically s tates: 

" * -~ -);. .;~ without a lle .. ·i :ng and pr oving 
that such person , copartnership , corpora
tion , or associat ion was a l i censed r eal 
estate br oker or salesman at t he t i me 
whe n thefalleged cause of action- arose .n 

In your r equest you state t hat he was not a licensee 
until two weeks after the s a l e was made , which ma y mean that 
t he contra ct for commission wa s entered into previous to the 
time of the sale . 

'l'he au t hority to pass l aws is ve s ted in t he legislature 
under ~ection 1, Article IV of t he Cons t itution of ~issouri , 
so long as i t is not restrair.;ed under t:> ection 53 , Article IV 
of t he Gonstitution. ~ection 1 of Lrticle I V of t he CoLsti
t u tion of ~. .• is souri r --ads as fo l lows: 

"'I'he leg islative powe r , sub~ect to the 
limitations her ein conta ined , shall c e 
vested in a Senate and house of Repre
sentatives , to be styled t rrhe General 
Assembly of the Stat e of 1V• issouri . '" 

Section 16 of t he Mi ssouri heal ~state Act, supra , is 
not a violation of Section 53, Article IV of the Constitution 
of l~issouri, which prohibits t he enactmert of s pecial l aws , 
and is not r estr i cted or pr~hibited by any other section of 
t he Con stitu tion of wi ssouri . 

In constr uing a s t atut e the court should consider t b.e 
i ntent and t he purpose of' t he act , as enacted b y t he l egis
l ature . (Artophone Gorp . v . Coal e , 133 s . '· · (2d) 343, 345 
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Mo . 344 a rd Sta te ex rel 1-.cl\.ittrick v . tJarolene Products 
Co ., 144 .,) • • ( 2d) 15 3 , 346 .. o . 1049 . } 

Ihe .eal • st&te Act es enacted by the ler islature 
~:~ s the inteLt ara nur pose o! tr€ legislature to brant l i 
cens6s to persons ~ho can qualit y under that oection and are 
co~petent to transact bus lress ir such a manrer so a s to 
safeguard the ir-terosts of ncrsors who they repre s ent . Sec
tion 7 of t l e ! .1ssouri heal t s tote Connnission .J;ct , Laws of 
t. issouri , 1~4 1, nare 4 2? , r eacts as t·ol l o\'rs: 

"A 1.1 cense shall t e gr~ntod only to per 
sons ~~o bear , and to coroor ations or 
associat~ons whose offi cers bear , a gooa 
reputatlor !or honest y , ln~egrity, fair 
dealing , and l"1ho are co.t1petent to trans
act the b Ltsiness of a r oal estate brol"er 
or a real esta ~.-e salesman in suet mannor 
as to sa1'eguard tL.o in't t; rests ol persoros 
l"hom thev repr e s e1Jt . " 

Under ~action 1 6, supra , the eause o~ actJ )n ~an only 
be sustained when the l"eti tior a ) l e..;es , and i t is proven that 
the plain thf was a licensee at the time the ca·Jse of action 
arose . Under tL.e !'acts in your r equest the plaintlfl was not 
a licensee until about t wo weeks after t he sale , and pr obab
l y longer at'ter t l·e contract of employment for t he comr.1ission 
was ma de . 

At t he time the ir,jplied or express cor t r a ct was 1nade 
t'cr t Le payment. of a conm:lsaion he was no t a l icersee a nd 
such contract ;as v~id ~s ~eing in viol etion of t e statute , 
that is vect ~r 1 6 , sunra . 

We are pr e.su.nil16 t na t t t.LE- plalnt-..:..ff i.t.opl.iedl y r~presen
ted hL-nself' as a l i censee and irJ s.Jch a case ~.ho cor tract 
for commission was voiu , and ls uner~orceable . lt was so 
held in the case of Clair v . ;.m~rlcan .. ~.~tc<...UI l ns . Co ., 
13 7 s . \".. ( 2d) ~6J , par s . 1 - 3, wuer·c L e co ...rt said : 

11 
.;:. ?. ·•• '!he so- called sales ard assump-

tion a~reement was rot enforcible &f. Oi~st 
either narty \;O it for t h e re&son it was 
not effective until a )provbd , as req ired 
by section 5731 , s upra . The law will not 
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uphold a cortr act maae in contraven
tion of statu tory pr ovisions . Saun
der a v . Union Cer. tra l 'Li! e Ins . vo . 1 

212 .!lo . App . 186 , 253 ~ . '' . 177; Goo ch 
v . t.J.e tropoll tan Life I ns . Co., · 333 1 •• o . 
191 , 61 s . ~ . 2d 704 ; ~iller v . Lowen 
Coal & .. 11ning L. o . , .. 10 . App . , 40 S . ' • 
2d 485 . " 

Al so , in t he case of Korthcutt v . MCJ.\.i bben , 15l u . \ . 
(2d) 699 , pars . 7-10 , t he co urt s a i d : r 

" ;;- * .;:- The l aw will 1 ot 1.1phol d a con
tra ct ·11ade i v contraver,tion of stat utor y 

i i .. .. .. .. .. 11 pr ov a ons . ~- . . . ·' .. · .. · .... ,. -.. . 

ln the case of · ~ssie v . Cottonwood 3chool J istrict, 
.1...0 . 36 , of .1.odaway County , (Kansas City (,ourt of kop eals) , 
70 v • • • ( 2d) 1108 , par . 1, the court said : 

"'l,.he action being for aama0es be-
cause of an all eRed br each of a cl aimed 
contract , of cour se t he proof must estab
lish a lega l , enforceable contract . .. -!~ " 

lf the pl aintiff i n this action descr ibed in your re
ques t claimed and made repr esentations t o the defendan t t hat 
he was ·a l icensed real esta t e a Bent , when in t r u t h and fa c t 
he was no t licez. sed at t he t ime he er. t~red into a contract 
for t he commission he has committed a fraud , and the contract 
would be unenforceabl e . It was so hel d i n the case of Ta gga r t 
v . School J is t . Lo . 52 , Garrell ~ounty, 96 ~ . • \2d ) 335 , 
par . 3- 4 , where the court said : 

" ·::- -~- -;: l n the earl y case of Ar -:nstr ong 
v . •'i nfrey , 61 J.1o . 354, 359, this court 
said : ' I t is a fam iliar doctrine that 
no valid con tract can a rise QUt of a 
fraud , and t hat any act ior. brou~ht up
on a supposed cor~ tract wr.ich is shown 
to have a risen f r oM .fraud , nay be suc
ces sfully resisted. l''r aud avoids a ll 
contracts ; where it car. be BLown t hat 
if it had not been empl oyed t.no con
tract would not have been made .' lt 
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is cloar that plaintiff ' s \T.ri t ten con
tractual r cprcse1 tat: tl:at s:!le \"'S.S 

not married was a fraud upon del'ecdant 
a nd of such a rat u re as to affect de
fendant ' s nillingness t0 cm. tract i th 
plaintiff . Con.rt!3 should not and do not 
a id frro1d- feosor s by enforcirg contract 
ual obligatiors procured by means of frau
dulen t ropr esertatior s . ~ee ~~ilford 
~chool Township v . Lore~ ts, 28 lnd . App . 
355 , 62 fi . ~ . 711; Security Sav . Bank v . 
Kellems , supra . " 

lt i s , therefore , tre onin1 0r.. ot' th.Ls depart·nent t nat 
t he obtainlr of a l!ce~se t~n days or two eeks after a 
sale of real estate is made will not entitle the plaintiff 
to maintain ~ s1it in court for his commission agreed unon 
wi th tbe co e ... dar.t wl o ws.s t~J.c- ovmcr of tho real esta1..e . 

lt :f furtL<.r t he opir:.:on 1 t:t_is c.epar t cr.t that 
in order for t Lc pbirtlff to recover coMpensation for ser 
vice s r endered i• • tl "e sale of r onl esta ... c he nmst all ege 
in his -peti tior. , a1 c, prove , t.1.1t. t _ ... e 1'1£18 a 1 ~ censed r eal 
estate br ol.er or salesman at the t ime t he alleged cause of 
actior arose . 

Respectful lt sub..~1 itted 
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