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Jaruary 27 , 1943 
, _,·y~ -·----

Mr . J . • hobbs 
~e cretary 
J.tis s ouri 1 eal ..-s tate Commission 
Jefferson ~ ity, ~issouri 

Dear Sir: 

F! LE D 

~I 

'le c..re 1 •. re ce ipt of ycur r t..q'le st fo r an opir:ior. , 
urder 6ate of January 25 , 19~3 , wtich r eads as f ollows : 

"~he Commission desires a r l irg 
f r om your office or t~e follo~ing . 
A Kansas vity La~yer ~ho is also a 
licen see or t~e i ssouri F.cal ~s­
tate Commis s ion endeavored to sell 
a pr ospect a property o~ed by the 
llome Owners Loan ~orporatio~ , a 
Government J\.,ency , and t ad he beer: 
su ccessrul ir: cl osing the deal he 
would have been paid a commission 
by the Government Corpora tion for 
hi s services however af t er sub­
mitti ng the clients off e r to the 
home Owners Loan Corporation t he 
client changed their mind ana wired 
t he lome Owners Loan ~ornoration that 
they n l onGer desired to buy the 
property and withdrew t heir offer . 
l he lice~sce who is a lso a l awyer 
had accepted a de posit on the sal e , 
-r.·hen asked by the client to return 
the deposit , r eturLed part of it , 
anG. retained the b&.l ance statin he 
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was keepi nG it as an attor ney 
foe . ·rbe client has sent a swor n 
complaint to tLe Commission r equest­
ing t he r e t urn of' their deposit . 

"Can the licensee act in the dual 
capacity of l i censed r ea l esta t e 
br oker and a l i censed attorney . 'l'he 
complainant s tate s that they did 
not hire t he licensee as an at tor ­
ney and their transactions were 
purely one of prospect and r eal es­
tlite broker . " 

Section 3 , of the Mi ssouri Real .t-.state Commission 
Act , Laws of Lissouri, 1941, pa~e 425 , partiall y reads 
as follows: 

" * * * This act shall not apply 
* * ~ nor shall t hi s act be con­
strued to i elude in any way the 
servi ce render ed by an attorney- at­
l aw in t he performance of hi s du t ies 
as such ; * * ~ * * * * . " 

lf the licensee de scri bed in your r equest was an 
attor ney representint; t h e l:i:ome Ovmors Lo nn Gor~oration, 
it would not be neces sary t ha t he shoul d hol d a sales­
man 's or br oker 's license , as s et out in trhe above partial 
quote . 

Your main question i s; Can the l i censee act in 
t he dual capacity o!' l i cen sed r eal estat 0 br•oker a nC. 
a licen sed attorney? 



/ 
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bince your r equest states that the Aansas vity 
lawyer is a licensee of the 1 issouri Real ~sta te ~om­
mission , it car be pr esumed t hat he is qualified to 
act as a real estste salesmar or broker . ln reading 
t ho whole act we do not ! i1.d any prohibi tion that 
would prevert an attorney ' s receiving a Mis souri Real 
~state Oommission license . 

1he q ~estlor as to wbether a licensed real estste 
broker can act in a dual capacity deoends entirely upon 
the facts in each case . lte comnlainant , accoroinJ to 
your r equest dld not ernol oy the attorney as an attorn~y­
at-law , b~t as a prospect made an offer to buy real 
estate owned by the Lome vW!'ers Loan Ltorporat.ior ar.d 
made a clown payment to the repre s erta.tive of t ho.t cor­
poration who was eitl...ar actirr.; as an attorney , or real 
estate broker for the corporation. 1he facts in ihe re­
quest do not state in which capacity he is acting f9r 
the l1ome Owners Loan <.,orporatioi , but st.,tes that in 
case the r eal esta t e deal was co!'summated he wo .... ld have 
received a com.T. ission from the 1-ome Owners Loo.n Coroora­
tior . 

lf the offer was subject to the approval of the 
Rome vwners Lo9n ltorporatior. , and was wi thdrawn previous 
to the ac ceptance of the offer , the complainant would be 
entitled to a l l of the payme-nt made a s part payment to 
bind the bargain . 

Under the !acts it can be presumed t hat the .tlome 
Owners Loan Corpor ation reco~nized that the co~plainant 
was authorized to r itha.raw his offer , or it \"JOUld no t 
have autl"orlzed the -·\.8rsas vi ty attorney to return any 
part of the deposit O lJ the offer to buy. In yo1.1r re­
quest you r efer to the complainar.t as the "cliont of 
t he attorney" ar. d in the srune reauest you also state 
that the complainant did not empl oy the licensee as 
an attorney. 
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\'e o.re sssuming that t Le Karsas City attorney was 
not ecpl oyed as a real estate ~rot er by the comnlainant, 
or be wo ... ld not have r1 ithheld part of the down payment 
as attor ney's fees . 

A real estate br o or may represent both the buyer 
and the seller, providin.:; tro same is well known to each , 
and no fraud is committed by the broker· . lt wa s so ht. l <! 
in ,;indsor v . lnt ornatior al Li fe lnsurance Cornpar y , 29 
s . W. (2d ) 1112 , and l opp v . Jctama lnvestment vompany , 
96 .;) . \, . (2d) 877 . 

Since tre comnlainant st&tcs t~at he did not em­
pl oy the licen see a s an attor ney , 1 t v·oul d bv a question 
of fac t to be decided in a pr oner litiration, but since 
t he Mnsas C,ity attor ney has r eturned part of t re <lown 
payment and has r e t air.ed part ns ar- attorney fee, the 
question as to hi s autnority to char~e a commission is 
not invoJ,ved . 

I t may bo said t hat i f tlo Kansas J ity ttorney was 
a l so attorney and r t.al estate oroker for the l.ome Owners 
Loan Corporation, he co ul a a l so be attor ney for the com­
plainant ir tr.i s case , pr ovidir.g he com lied with tt e 
r ules of the ;:>upreme Court on such matter . 'l'he rul e s 
on such matters are cortsi1 ed in ;:>ection 6 of th~ ~u­
preme C,ourt Hul e s , which partiall y reads as lollows: 

"lt is the duty of a l awyer at the 
time of retairer to disclose to tLe 
cl ient all t he circumstances of hi s 
rel a t ions to the oart ies , ard any 
inter est i n or connection ~lth the 
controversy , r h ich mi £ht influence 
the client in the selection of coun­
sel . 

"lt is unprofessional to r epr esent 
corfl i cting lnterests , except by e> ­
press consent of all c~ncerned given 
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after a full disclosure of the 
facts . .i t .nin th<. meani n -3 of this 
section , a l awyer r opreserts con­
f l i cting int erests , when , in behal f 
of 011e client , it is his duty to con­
tend for t hat whi ch duty t o another 
clien t r equi res h i m to oppose . " 

Under t he fac t s in your r equest , ti ... e complainan t 
knew that t he Kansas vity attorney represented the 
Home Owners Loan Cnr oorat ion in one of the t wo capaci­
ties . As to any a c t i on by t he comnlainant a.;a.:nst t he 
Kansas vity attor ney , i t would be a quostior of fact 
for a jur y to decide whether the attorrey was emr loyed 
by t he complainan t i n t he r eal es t ate transaction con­
sisting of an offer to buy . 

However , your main question s eems to be whethE-r 
a · licensed r~al ~ sta te broker and a l i censed attorney 
can net in a dua l capacity. 

ln view of t he above authorities , i t is t Le opinion 
of tl .. is depart tent , tl•a t a licensee under t l e l issour i 
Real ~ stat e Commission Act may act as a licensed real 
estate brol er and a licensed attorney, i n a dual capacity, 
witb t he knowl edge of the buyer and sel l er , where no f r aud 
has been per petr a ted . 

l.e spectful ly submitted 

r: . J . wr~KE 
Assistant Attorney General 

ROY Mc.tCl'l TRlC ,~ 
Attorney General of 1" issouri 

J t. : Rt. 


