COUNTY ) De jure officer entitled to compensation

ASSESSOR'S instead of de facto officer who performed
CONMPENSATION: assessor's duties.
Januery 12, 1943 \’\
-

llonorable s '« liolmes
Prosccouting sttorney
.aries County

Vienna, I issouri

Dear l.r. liolmes:

Receipt 1s acknowledsged of your letter of Junuary
5, 1943, in wiieh you request cn oninlon ae follows:

"T would like vour opinion with reference to the
Tollowlngs situation, viz:

*"®Cherles ., Lelsmann wus elected ..ssessor of lauries
County in 1940, entering upon the duties of hils of-
flce, mude the 1941 ..ssessment and about January
1st, 1942, volunteered and entered the U. 5. army
and is now in service 1in africa. January lst, 1942,
he also anpointed Albert i, Upurgeon his Deputy who
also entered upon hie duties and on June lst, 1942,
the County Court made the followlng ordexr with roier-
ence thereto, viz:

mIn the matter of 1942 .sscssment.
How at this day the Court having under consideran=
tion the as:essment of property in liaries County,
“isscuri, for the yecar of 1942, breged on the owner-
ship of property on Junec let, 1941, and the Court
belng aware that our County assessor, Chas. .,
Liesman 18 in th. United States Army in the Ctate
of Texas and the duties of the office bteln~ ttend-
ed to by hls Deputy Lkir. albert Spurgeon, it is or-
dered by the Court that :iir, .lbert -purgeon pro=-
ceed at once to make 1942 Ascessment and 1f for any
reason his le=al capaclty should he attacted and he
“ereby lose said position that liaries Gounty shall
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be obligated to pay him for ell lists made and work
done so long as he scts ln capecity of deputy asses-
sor undeil Lis nresent apnointment.'

"is was anticipated, sone time near this date, Cov,
Donnell aprointed Lir, “arren Glllispie to the offi-
ce of issessor iaries County, and before e took
over, lLr, altert Spurgeon had made some 170 lists
or thereaboute on the 1942 issessment and eince
that time .'r, Gillispie has been actings and made
the romalnder of the 194: essessment ané has made
up the Assessor's bocks for 1942 and turned them
over to thc County Court on or about December 3lst,
1942, und lled his ©ill for payment for assussing
and making his books for 1942 In the sum of 708,53
for the State part and 765,98 ror the County part,
and on Ucc. ulst, 1242, %hc County Court having
previocusly advanced him «239.15 on tals account is-
sued to him a Counity warrant for .524.85 the balance
of the County bill.

"The Court, before the delivery of the warrant,
Tearin® that they waight be ctlled uonon to nay the
account twice or both to Cillispie ané Spurgeon, if
they were called upon to do s0 ordered thls warrant
not pald and ere withholding the delivery of the
same, rending investigation.

"You will understand, that this situation hinges
very much on the came situation as in the case of
State ¢x rel vs. Yade Villeon, decided by the Lupreme
Court recently with r ference to the office of clerk
of the Circult Court of lenry County, iissouri.

"Under the Court order of June lst, 1942, Spurgeon, as
I am advised, would have due him the sum of (39,15
for the 170 liste, or thereabouts that he made, be-
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fore turnine over to Gillis ie,

"Prior to the time when filinses were to close for
the ~ugust, 1942, prinary election, Gillispie filed
as a candldate on the Republican ticket and Spur-
zeon and two other partiee filed on the Democratic
ticket, but Spurgeon was nominated, leaving Gillis-
rie and Spurgeon on their respectlive tickets for
the November 1942 General election and Spurgeon
was elected, Towever, when the votes were certi-
fied to the Cecretary of States' office for the
issuance of commissione, none was sent to our
County Clerk for the ..ssessor's office for lir,
Snurgeon, I eam advised, 1In this conneetion,

that in & telephone conversetion between our

County Clerk and the Secretaryv of -tate's office
that our Clerk was advised that they considered
Charles .., Liesman was stlll ..ssessor of larles
County-

"With all these facts statzd, for the advice and
information of our County Court, who is entitled
to the pay from liaries County for the ..ssessment
made in 1942% It 1s well to beer in mind, in
thls connection, that the ..ssessor recelves cer-
tein compensetion for snecific duties neirformed
and ie not on & salary basis.,

"Sliould the County Court go ahead and relcese this
warrant to Gillispie would they be obligated to
pay Liesnan or Snurseon clso if they were to file
bill for it and ask for 147

"On January 4th, cpurgeon dellivered to & member of
tlie County Court a demand for the office, bookrs,
papers, ete,, to be turned over to him.
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"Hoping to rscelve your opinion as soon as counven-

ient as to whom ie entitled to be »ald for the 1942
assessment, I an,"

The solution of your problem seews te hinge upon
the determination of who held the title of the office of iLsses-
sor of liarliss County during the ycar 1942, Toxr the law seems
to be well settled that the coupensation of an officer is in-
cident to the offiece, and the person who holds title to the
office is entitled to the compensation attached thereto., In
support of thls statement tie followlnz cises are clted:

wtate ex rel.ivans v. Gordon, 245 llo. 12, l.0c. 28:

"It is also settled law that, as the compensstion
is incldent tc the title, it belongs to the de
jure officer. 4s to the right of the de faecto
officer to draw the salary during hie incumbency,
the authorities are not harmonious. Zoth Throop
and llechem lay down the rule, based upon Hew York
decisions, that the de facto officer has no right
to the Balary, end thls bacause a claim for sala-
ry must be based upon title. (Throopr on Fublie
Officers, Sec. 517; Mechem's Pudblic Cffices and
Officers, -ec. 531.) And such is tha holding in
many Jjurisdictions. Our court, in several casecs,
adheres to the contrary doctrine. (State v.
Draver, 48 .o, 213; ©State v. Clark, 52 lo. 503;
State v. Join €1 Lko. 13; Dickerson v. Zutler, 27
los App. 9; OState ex rel. v. Walbridge, 153 ko,
lice 202.) ull the authorities, however, agree
that the de jure officer, on establishing hies ti-
tle, may Tocover from the de facto officer the com-
pensation which the latter has reccived.’

The same ruling is announced In the case of Luth v,
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Kansas City, 203 li, 4,, local cltation 113. an early case
announcing the same rule is Mullery v, lLicCann, 25 }Mo. 579,

from which case the following quotation 1s taken from page

5831

now ok ® T % The right of a de-jure officer who is
ousted from his office by an intruder to recover
from such intruder the fees received by him during
his ocecupancy of the office, cannot be seriously
questioned, But before such recovery can be had
the plaintiff must show a valid title to the offi-
ce, for it is only on the theory that he is de
jure an officer that he can recover, * * "

And the case of State ex rel. .bington v. Reynolds,
280 llb, 448, 1s a later case than any of the above and follows
the same rule and from which case the following quotation is
taken at l.,c. 455:

n ¥ ¢ % ¥ ¥ Tn rulin- to the contrary the Court of
Annsals contravensd the opinlon of thie eourt in
State ex rel, Lvans v, Gordon,245 Mo, l.c. 28, in
which we held it to be settled law that compensa-

ti n ic an incldent to the title to an office and
that it belongs to the de Jjure officer, who may un-
on establishing his title thereto, recover the fees
of same from a de facto officer who has received
them. The rule siould and does &n le v1th more
strictness to one who has usurped an office belon~1n=
to another and has received the fees of same. (M=
field v, loore, 53 Ill., 428, 5 am. Rep. 52; Glascook
v.Lyons, 20 Ind. 1, 83 Am. Dec. 299; 22 R. C. L,
title 'lPublic Cfficers.' sec. 244.)"

The Abinton Case 18 a case which involved the fees of a coun=-
ty collector.
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In eiting and relying upon the cases above and
cases announeing a similar rule we are not unmindful of the
fact that there ars decisions of the Missouril courts which
have held that the person who performs the duties of the
office is entitled to receive the compensation; but the
cases we have cited and are relying on are later than any
we have found announcing the contrary rule, and for that
reason we are following them,

In the gquotations herein used are the words, de
facto officer and de iure officer, In Volume 27 C, J, those
terms are defined, e definition of the term, officer de
jure, is found on page 927, paragraph 13:

"in ‘officer de jure' is one who is in all respects
lerally sappointed and qualified to exercise the of-
fice; one who is clothed with the full legal rizht
and title to the office; in other words, one who -
has been legally elected or anpointed to an offlce,
and who has qualified himself to exercise the duties
thereof according to the mode presecribed by law,"

As thils definition is clear and unambiguous no Missouri cases
are cited supporting it. The term, officer de facto, is de~
fined on page 1053, paragraph 366:

"An officer de facto is one who has the reputation
of being the officer he assumes to be, and yet 1s
not a good. officer in roint of law. A person will
be held to be a de facto officer when, and only when,
he is in possession, and 1s exercising the duties,
of an office; his incumbency it illegsal in some
respect; he has at least a fair color of right

or title to the office, or has acted as an offi-
cer for such a length of time, and under such
circumstances of renutation or acquiescence by the
publie and public suthorities, as to afford a nre-
sumption of appointment or eleection, and induece
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peopls, without inguiry, and relying on the suppo-
gltion that he it the officer he assumes to be, to
submit to or invoke hLils setion; snd, in some, al-
though not all, jurisdictions, only when ths office
hag a de jJjure existence.,”

Supplementing this definition of =n offlcer de
facto, the following quotation is taken from the case of
sher v. Telesraph Co., 122 M. 4. 98, 1l.c. 111:

"It apprears that Van Pool was elected by electors
who were authorized to eleet a sneeial judge in
certain contingencies. If we concede no such
contingency as the statute contemnlates had aril-
sen, yet 1t 1s a fact thiat these electors, acting
under a mistaken view of their right, did zleet a
speclal Judgce and that he assumed the duties of
the offics. He thereby become a jfudre 'de facto
and his met in extending time for fillne was a
valid act. In State v. Carroll, 3€ Conn. 449, it
wae lald down that, 'an offlcer de facto is one
whose acts, thouch not those of a lawful officer,
the lew, uron princinles of policy and justlcs,
will hold velid, so fer as they invelve the inter-
ests of the ~ublic and third rerscns, where the
duties of the offlice werec exercised (1) without a
known appointment or election, tut under such cir-
cunstances of rerutation or acqulescence ag were
calculated to Induece neople, wilthout inquiry, to
submit to or Invoke his action, supposing him to
be the officer he assumed to be; (2) under color of
a known and valid appointment or eclectiocn, but
where the officer fulled to conform to some prece=-
dent requirement or condition, as to take an oath,
give a bond, or the like; (55 under color of a
known election cor appointment, voild beceause there
was a want of »“owsr In the eleeting or apvrointing
body, or by reason of some defect or irregularity
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in its exercise, such ineligibility, want of power
or defect teing unkaovn to the public; (4) under
color of en election or eprointment by or pursuant
to a public unconstitutional law before the same

is adjudced to be such,® The third of these rules
applies to this carce, That case is cited und
stronely apnroved in Perkins v. Fieldine, 119 lio.
149, 152, erd Simpson v, icGonersal, 52 Yo, App.

540, 4&s beering directly on thie questlon, see
State v. Lewie, 107 ¥, C, 287; Dull v. United
-tates, 140 U, 5, 118, and LcDowell v, United
States, 159 U, o, 026, de do net regard the rhrase
aeccurrlng in the oplaion in State v. iMiller, 111 lio,
54¢, viz., 'when the conditions giving the richt

of eprointment exiested,' e mesning tc interfere with
the rule as stated in the cases Just citzd.”

This cefinition i= clted wit® zpproval in the late

case of ftete v. Tealence, 346 Mo., l.c. 4€1.

Ligsourl ig & state in wiich there must be a legal
office before there czn be a de fuctc officer. There 18 an
office of county assessor under the missourl Law, Cection
10943 R, ©. Mo,, 19Z9. From the statement of feets in your
letter, 1t mey be sefcly assumed that Charles /s Liecsman was
the duly elected de Jure ssscssor of Marles County and no
guestion was ruised about his beirg suel until le volunteered
his service and entered the Unlted “tates Aray,

It is vpon the occurrsnce of s vaeaney in the office
of county assesror the Governor has suthority to malke an ap-
pointment to fill such vacaney.

The lesw recognizes that the holder of an offlice may
abandon his office and thereby rforfeit his title and all
richts appertaining thereto and this rule is recognized.in
Missouril in the case of Langston v. lowell County, 108 S, W,
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(2d) 19, 7?78 Lo. 444, decided by Division I of thz -upreme
Court in Jun=, 1937. The doctrire of imnlied resignation
is also rccogrized where en offlicer volunterily leaves the
verformunce of the duties 0® the office and ensazes in some
other endeavor whiel nreventes performance of the officlal
duties,

My

*he writer has until quite recsntly considered
that a volunterv enlistment In ths armed forces should con-
stitute an ahandonment or an Imrlled resisnaticn of an of-
fice, thereby creztinz a vacancy, and in a written opinion
to The Honorable Torresgt C. Donnell, CGoverncr of llissouri,
expressed the belief that such was the law, and that the
Governor would Le authorized to mske an a»rointment to fill
a vacancy thereby created. This opinion related to the
office of nrosecuting attorney and was furnished to the
Governor pricr to the sction of the Tovernor in annointing
Hr. Gilllisrie assegsor of Mzries County. Governor Tonnell,
apparently following the rreviously given opinion, upon
learning the facts of the sntrance of lMr, Liesman into the
arnmy, in zood faith undertook to make this annointment,

On December 7, 1942, the Supreme Court, en bane,
rendered its decision in the case of Stete ex inf, lecKittriek
v, #ede Wilson, nunbsred 38087, not yat offiecislly repnrted,
which wes 2 test case brousht for the nurposc of determining
if induetion of © county officer into the army under the
Selective Service Taw of the United -“tates sreated a vacancy
in the cffice. Thie Court held such induetion did not cre-
ate a vacanecy, and the following ocuotation is taken from
this case:

"It is ocur jufgment that Wall did not forfeit his
office by being drafted into the military service
of Lis country. This would be equally true if lLe
had volunteered for the duration, particularly in
view of our universal military service,”
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The decision of the above case was written by Judge
Douglas and concurred in by four other judges (Gantt and Hays
Jo d. being absent). The last sentence above quoted was not
necessary to a decision in the case and is not a part of the
law of the gase, and it is not mandatory that it be followed,
However, it appears it might be taken as a clear indieation
of the views of the five members of the Court, the writer and
the four conecurring judges, as to the effect of a voluntary
enlistment by a county officer into the armed foreces of the
United States during the present emergency. The writer was
connected with the Wilson Case, supra, and knows the Court
had cited to it a number of caaes‘invalving absence by offi-
cers from their duties, both voluntary and involuntary, and
feels the above sentence would not have been permitted to
remain even as dictum had the judges not concurred it to be
a true expression of the law, If thie is true, then there
existed no vacancy in the office of assessor of Maries County
wiiich would have suthorized the Governor to make an avpoint-

Your letter makes no mention of a resignation by
Liesman or of any Jjudgment of ouster against him or of his
death. Gillispie entered the office. under a purported
appointment made in good faith but void because no vazcancy
existed.

kr. Spurgeon, the deputy, was appointed under stat-
utory authority and rcceived hlis authority and sueh compensa-
tion as he was entitled to by and through his prineipal, the
de Jjure officer,and could be entitled to no compensation ex-
cept such as comes by reason of his lawful aprointment as a
denuty.
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CONQLUSICE

From the forezoing, the conclusion follows that
Charles @/, Liesman was the duly elected and qualified ds
ure assessor, who had not resigned, been ousted or died.
during the period of time mentioned in your letter, and as
such wes entitled te any compensation accruing to the office
of assessor of Maries County durins that time,

Hespeotfully submitted,
ie Ceo JACKSCH
assistant attorney-General

APPROVED:

ROY MeKITTRICK
Attorney-General 0J:FS



