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ASSESSOR 'S 
COI'.:£>El'JSATION : 

De jur e officer en t i tled to con.pe:· sation 
i nstead of de f acto offi cer who performed 
a ssess or ' s duti e s . 

FILED 
onor·atle .• • oln...:s 

/f / l ro~.._ct....-lr .ttol cy 
• ul i ...:s Jount y 
Vienna , : isrouri 

Dec.r .. r . olmc.z : 

.1.\cc e i >t if ac t~noVJledf.:'";d of ~"our letter of Junuury 
5 , 194 5, 11 .... · lcl . ou r ... nu .. st n O"'linivn ut:. follo~ r : 

"I \WOUld li 1m our o 1 1Iti on \,i tl re1'cr~.nce to the 
:o llo~l~· situut ion , viz : 

· '' C1 (...1 L""s • L~iS::n':inn w~ c l'lec t~,.,d _ SSG£t.ol of • 1.. r1 ~s 
Cow1t y i ·1 1940 , er te1·l.r ~ u·)on tlle duties of 1 1: of
fi c e , 'l<..~.oe ~Jt.. 194.1 ~~ne s smel't (. nd ul)out Januu.ry 
lst , 1~4J , volu~1.tcercd t.-nd C!ltol..;c1 ... 1 ~ 1J . ,_; . .r -!' 
_.. <1 is .10' i1 ~---rvic~.. ln 4 .. :rrlo.., . Jo.nu.l.ry l et , 104 .... , 
he ,lso ...... oint~d •• :!.1ult 4- · v ur-con: i~ De;>Ut:r '' o 
u l no ...:ntc1~d u1on h in dutiaE und on Juno 1st , 1~4~ , 
t l u County CrJurt L <lc L ·4c fol l.m.in. · 01 <hn· \ll t', r ci· 
en co t' cr0to , viz : 

'':r 1~~10 l11U.tl1Cl' Of 1':'4.2 --DS SDml:.~lt o 
how a t tl.i! da.y thv Cou1 t ·,nvin · under cons ide-. a 
ticn tl1c Uf} .... ~S!'lCnt o" '110 )er.ty i!'l uri 3S County , 
iss uri , fOl' the y,'Ur 01.' l94t..! , 'b r•cd on t}" 0\'1! el·

Sl i~ Of nroperty Oil ~\All-.. 1f~ , l !/4.1 , ..l.Ild ~: -.. vOU: t 
1-:J ·~n <.l'. v: 0 t u.t OU~ Jounty uCt \3SSOl' , J' ·H • . • 
Lit) Om<- n i s in ~h vHi t ed .._,tti.tes I..I'•lY 1.1 Lt40 t te 
of 1'exas ... ~H.l the dutlcs o L' ... ol'~icc ",el'l'.' t t0 ,d
ec t o by .1ls De uty . r . ~P· ..., .. t mr-(,o , 1. t if' or 
t 0r d by t' o Court t! c t .r . ~ll 0rt mr~con :p. o 
oeed t.. t oncu to 1... v- _ 1 4 .... ~ ... s~ ,,s! wnt und i -(' for ... m:,.
rc..t..son ' 1~. L; Nul c , 1uc 'L t :r s'wuld l)c a t tttc t ed and he 

'cr·c.u l ooe said JOd1. t iun tl u.t .~.aries County sllal1 
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be obli ·atce to >ny \i, for t..ll list s 1. .... c at d v•ork 
don(; so lon-- .... : l ~ acts ln c •)L ::!it;" of cle )Ut.Y ass es
sor uncJ 01 lds ")=ese nt o.p 1o i nt•1 11t .' 

" r~-s \J.:..E> u.r t J. c i1>uted , so e t.l.11e n0ar t lis date , ,..ov . 
Donn ell u'DJOLtcd .:r . u.I ttm Cl l l ispie to tl~c off i 
c e of ~sseseor ~arie s ~ountJ , and befo~e · e too~ 
over , . r . a:!.~ er·t L")UrG~On udd ..ade so:.,~ 1 ?0 llsts 
o r t hcr e£...bout s on the 1942 ~ ssesmaent and ~inc e 
t hat t i 1e. 1 . Gillis0ie has been act in' and ~adc 
t!:c r ,, :..l i.rLd~r or .... hv H~4.~ t;..SFessment ar .. t" bus '10.Ci.e 
u _:1 tl:..(.. .... ssos&or ' e boolrs 1 or l£1 42 and t urne.d them 
over t o tL0 t.-ount y Co ur t on o:c ubot t l.Jocbl"ber ~lPt , 
1 £(2 , J.n~< ileci his ~;lll for NtJ..~tent for ass, s£ing 
and · .... t...ld _r::t : i ::. boo 1cs fo1· 1~4J J. n tb , t:tL11 of '/08 , 53 
foi tL~ ..... t .... :L~~ .._Jc.rt .... .n~ ,. 7v._,. ': [ rol. cL.e Jo~nty lar t , 
e.nd on ..J-.c . , l st , 1~4Z , ::.~ Jounty C:durt : .. avi 1· 

prcvlo,wl:· adv .r-c .cl · i.'l ,~.:>9 . 1 3 o l i;Ji .: ..1 CC-.>L....1t is
s ued t o ~. 1. L u ...,.J.m·::.:r war1 ~n~ l'o_ 5~4 . 8....~ t'" . .; lul t.nce 
o f :.-. v01Ult] ... 11. .. . 

'' The ~ou.rt , be.:'o1·o :~H.: dol l vo:...·y of tile w:1rrant , 
f ea r i n: t hat t hey ,',.i ~ht bv c· .. l led U!)on to 1 1Y t he 
a.ccoWlt t \'Jlce o= 'hoth to -.:'illispic ... n•~ ... mrreon , i f 
t hey ;1ere c <lll.3d u1on t o do s o orcle1 e d i..l in ·hu.r:ra.nt 
not :;:>a i d t-rJ.c" llC \o::tl1hol~ia(.; tl1" del iV.;!~r r'l"f t! .. e 
s run.e ' rc"".c!ln..:; L..v ,::;ti._:v tion . 

"Yo u Vli l l l.nde!'ste..nd , t 1l..lt t.'·!_r· s ltua~ion. J...l ~ s 
v er y :tuch on l.f'_; :.can_; ~ i~uLo.ti ..;n cs in th' c .. s ... o f 
v t a t .) ~Y r":J. ,,·s • . "'l:c .:leon , tiuc :" dcd 'r,y ·111 •• U'Jr~me 
Court ree ·.tl~- 'itl1 r , .rcr.0e to tht; offic...., of cler k 
of th13 ;·_t:\•it Court 01 ronry County , • isso ur i . 

rtGnder ·~e Jourt or der of J une 1st , J.g4J , ~pu rgeon , as 
I a.m. adv ised , ·:,o ul a ' av e due l i n the su.-::1 o _ .39 . 15 
for t he 1?0 l ists , o r ttereabouts t hat he ~~e , be-
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~or- turninn over to Cill ls le . 

" ... rior to t';c tine , .. :.c.n fil:n""s ,,eJ·c to close f'ol 
th~ . .. u'"',u~.t , 1~4.2 , or i 1.1 r:· ~l ~.ctio , Gillispie 1 i l c d 
us o. cu.nu .:.( ute on t ho !{e 1ul)licun t icket u.nd ..... l)ur
,•eo n and t\~o ot i1<H· ryartie~ fi l ed on trc Democratic 
tick .... t , '}ut ..... .,.,ur3eJn \C.S no 1m .. t cd , leu.v:.~v ~.:lli s
"1io anC vJ)UX .3"'0 1 on t he ir reS'I)CCt i v :; tlc'retr. for 
t~.e • ov · 'll:.CI 1 4~ G~ner.:l e lection t..nd ..... nur "'oon 
vms s l e cto< • ,. O\,ev ... r , \11·,en t~e votes r er') certi-
fied to the ... ec;I·et <:lr :f of ..... tate s ' office fo1 t:1o 
isf'uance o ... ' corvlis f' ions , none wuH s ent t o ou1 
County Clerk ... or t l o .~sse~·sor ' r of~ice ~or • r . 
o.Jl)ui:;eon . I u ut!Vified , .;. .. : ti1 is connc..ction , 
t' ut ij1 t:. tvl t: 1'10n~ con r~e.tion 1 et,·!ecn our 
County· 01~11~ ,.Jl~ t~.\3 .... ocre t a.r y of - t a t e ' s of "ice 
t lat our Jl~!k was ud vi£ed t hat they cons ider e d 
Charles .. • Llesm.e.n V10!" ntill .ss essor of ... a rie s 
County . 

'' , it' all those r~cts stat_d , fo ... ~to a dvice ~nd 
i ... fvr JL.tivn of ou1· ..-ot·nt .,r Jourt , \~ o i~ cnti tlod 
to tl1e ouy f ro•t Lari os Jaunty for the •• ssess11ent 
1udc i n lt 4~~ It i a well to b t.r in rind , in 
t ' i ::: co 1 .<, t ic:1 , t: ..1.t t' ._ .. s s c ssor r\Jcelvcs c c r 
t t..in CO ._:1( .dS.;ti0'1 f01 srocific duti.JS ~elfOr 10d 
a.nC'. i ~ ot on u s:1lury !...t. sis . 

~~~ .. aul d ~-~.;, .. County Court r.;o abNtd u.nd rel<..ase t'1 is 
warrant to Gillispi e would they be obl{ cat 0d to 
)f...y Lie~ ~n 0 1 .... -n.tJ Lon , lso if tl y were to 'llc 
bill :c. it ~ wEk :or ·~· 

"On J ar uur~,r 4t' , '"'"1ur·~con delivered to ~:... ~tt...ilbe r of 
t Lc County -.;ou1 t a d e'" md fer the office , bookr , 
par)crs , etc ., t o be t urned over to hi m. 
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" Eo in.'"' t.o !'3C ... .LVe • .)Ur opinion a f' soon as collV C;;.n 
ient ~s to ~~o iE entitled to bo ~ald for t he 1942 
ass ~SSw'le~t , - I .. u 1 , 

Th~ solut iun of y0u1.· or·o blem se0 ts to ~l • (v;e upon 
t he deter"'li '1:.1 cion of ''lho held t '1e title of ;:, e office of J~sses
sor of :.a.r.!..es Jou_nt y durin.: t 'le Yv~lr l'J4~ , . o:;. t'1e 1:1\'J seems 
to be well settled t'" ut th~ co ~lJcnsntion of .:m o:!'ficer is in
c ident to til(' of _'ic .... , a.nd t".e _1er~o 1 ' ··o old~ ti t l c to the 
off ice is e'ltitlcl to t/1c co-.1:;:>8:-lS~tiun att :lC1'le<. r.~ creto . In 
su":lport of t!.ls sts.te""'.ent t11•; follm ln~ .. c ~ses dre c.i.. t ed : 

vtat c (3X rsl. .... v a'1S v . Gordon , 245 ... :o . 12 , l . o . 2P : 

"It is a l so settled 1&\ t at , us t:·c cor.L1~:msc..tion 
i s inctdcnt tc th0 t itle , lt t~loncs to t~e de 
.1ure officer . . ~s to th riJ,.'tt 0~" t :te d0 !uCto 
officer to dra'' thv s alury durin; !lis incumbency , 
the auttoritios a re not ~nrMonious . :oth T~roop 
and ec en l u:r down t 1 l~.; r ulc , b..;.s ,1<.1 upon ~•ew York 
denisions , t hat tht:1 de f llcto officer haR no right 
to t he salary , e.nd t~s b.Jcause a. c l ai"' t or sala
ry ·ust hP ~ased JJon title . (Throo~ o n ~ublic 
Officers , ._.,c . 517 ; :.'echort.' s ~'ublic Ctfice s und 
Officers , .... ec . v.31 . ) A11d su0h ie tl!J holdL1~ .i n 
many jurisdictlo~ls . Our court , in several cu~cs , 
adheres tv ~e contra:ry doctrine . (..;tate v . 
Draoer , 48 •. 1o . 2l.j ; ~tate v . ·.:a<:~.rt;: , 32 .... o . 508 ; 
f.. tat '3 v . J o:.n , 1 ~.v . l v ; iJiCAerso.t v . =..utlc: , 27 
~.:o . ~~-PP • 9 ; u tc..te ex rel . v • •. ,:tlbridcc , 153 J ... o . 
l . c . 202 . ) .~11 the a uthorities , h m,vver , agree 
that th~.; de jure officer , on 0stublishinc. h i s ti 
t l e , ;lay r cove r from. the ~ "acto officer the c o :1-

penso.t ion wt1ich t he luttcr has r ece ived . 

The same rul ing is announced in the c ase of Luth v . 

' 
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.. <:ansa s City , ~0..3 : . • H . • , looul citation 113 . ..n earl y c ~se 
o.nnounci ng ~l'e same r ul e iP ; ullery v • . c Cann , 9 5 ro . 579 , 
frorn vt ich case t he f ollo\'lin · auotation is t aken f rolil pa•'e 
583 : 

" :t" ~.- ~ 'rhe ri '":l t of o. de- ,jurt- officer who is 
oust ed froro. h is offic o b:r a n i ntruder to re cover 
from suer intruder t'"'e fees r e ceive d by ' i a during 
his occuryuncy of the of f ice , c rumot be seriousl '' 
auest ioncd . ~t b for e such recovery c~ 1 be hdd 
t he "'1lai r') tiff ·11ust s how a valid title to tho offi
c e , for i t i e only 011 the t heory tl u.t t.e is de 
jure un officer t ha.t he c .... n r e covt.r . * ~ .... __, " 

. • nd the c ,• s c of v t ate 0" r e l . .binct o l v . 1 evno l cls , 
2PO .. :') . 44.3 , is a la.t r co.oe t !Jan un:' o·:: t!.e love "'nd !ollows 
t he same rule •. md fro~t w~ ich case ~he follm1inr; ouotc. tion is 
t aken ut l . c . 455 : 

" * " · ~ I n rulin · to th~ contru.r y ti -~ Court of 
J .. rynealn contrnv ~ 1 •d the o ; i n i on of thi s c ,urt in 
o...~t~te e:x r c l . ..... vun~ ·r . Co rdon , 245 l o . l . c . 2D, in 
w i ch \"C !'leld i t to bf.: settled luvJ tJ....a t COJ~ncr.sc:.t-
t i n ir t.n i nc i cnt to t'·e t itle t o a n off ice e.nd 
t ha.t 1 t l e lonr s to t h · de ,lure off lcc:r· , \1\o nuy u , _ 
on estatl ' s' i n" • i s title t~creto , r e cov er t~e f ees 
of s~1e f r on a d~ fLcto officer who ·as received 
t' em. •r· c rules· )Ul d due" does t.. ly ·, i t ll ~ore 
stric t nes s to one who l~tH! usurped a.n offic e belon"'1.n .. 
t o another o.nd l as rccei v ed tlu: t'e?. s of s ane . 0 y 
fi old v . .. oore , 53 Ill . 428 , 3 -m. ~ep . 52 ; .:a ;e.scock 
v . Lyonn , 20 I .d . 1 , P3 ~:!1 . De c . 290 ; 22 .tt . C. L . 
title ' ~ubli c 0fficers .' sec . 244 . )" 

lt.e .~.-.bin ton Cuf'e i s ... case w~_i c '" L.volved tl1e f t:;es o o. coun
t y collec tor . 
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I n citing and rclyinc upon tle cases above and 
co.ses an.nouncinG a sinilar rule we are not un.1indful of the 
:fact that t here are deci sion~ of t~ .. € l-issouri courts V;i ich 
have hel d thut the person \mo perfor~r- the duties of the 
office is entitled t o receive the cora.p~ nsation; but the 
ca se s we have cited and are relyi nP, on a r e later than any 
we :1ave found announc int the cor1tr ary rule , and f pr that 
reason we u.r e ollm·.inr them. 

In the quotations her e in used are t he words , de 
facto officer and de jure officer . In Voluae 27 c. J.~hose 
t erms ar e defined . The definition of themr r , officer de 
jure , is f ound on ~a~e 927 , paragraph 13 : 

" .n.n ' officer de jure ' is one who i s in all respects 
le~ally appoint ed ~n~ qualifi ed t o exercise the of
fice; one who is clothed \rlth the full legal ri ~' t 
and t itle to th~ office ; in other words , one who 
has been legally elected or a~1ointed to un office , 
and Who has oualified hi~self to exercise t he duties 
t hereof a ccordi ne to the node pr escribed by l a\ . " 

~s t l i s definition i s clear and unambi guous no l:issouri ca ses 
arc cited sunportine it . The t 0rr.1, off icer de facto , i s de
:fineC on pa~e 1053 , paragra 1h 366 : 

"J~n officer de facto is one who has the r eput a tion 
of bein~ t he officer he assumes to be , and yet i s 
not a cood officer i n oint of l aw . • ~erson will 
be r eld t o be a de f acto officer · ,i en , and only when , 
~ .. e is i n ;>ossess ion , and is exerci£i ng t he duties , 
of an of fice; l i s incu.:1bency ir illegul in SO iile 
respect ; he has at least a f a ir col or of right 
or t itle to the offi ce , or has act ed as an offi-
cer for such a l ength of time , and under such 
circu.~stance s of re~utation or acquiescence by t Pe 
)Ublic and ~ublic authorities , as to afford a nre-
swapt ion of appointment or el ection, and i nduce 
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peo pl e t ·.Ji t : OUt i lly_Ulrj , aDC rt;:;l:Ti r,._3 0'1 tf:C SU;J?O 
Si t ion t;:ut · e i ~ tL J of ficer he uSSI.lT'1e S to be , to 
submit t o .:;:. invo~.e · is ... ct; i )'1 ; !...~"f d , in some , _o.l 
t hou5h not ..... 11 , .iu1· isc let ions , onl y \~•.en t"':~ offic e 
1.~.e. s a. de jure exit. tt:nce . " 

Su!) Jl ementine this definition of e:.n offi cer de 
f a cto , the ."ol ""~.mrinr; quot a tion is t aken f r o!11 ti,e; cc.se Of 
Usher v . Tele;rt4.•h r:o ., 12 2 :· . 98 , l . c . J ll : 

"It "'"- :'eaJ·s t:,ut V~m ; ·ool v:a~. ~"lr;ctcc b~.,. elc•ct ors 
who were aut 1w rizod to elect u s 1ecial j"udr · :.n 
cert a i n continr;~ncie s . If we concede flo suc'1 
cont i ngency as tl:i.e statut e co'1t em"">l a t cs tad ari 
sen , ye t it i ~ u r~ct ~· Gt th~ se elcctoro , " c ting 
under U ::· f ~u' .Pn v i cV Of t " 0 :r ri ,..,•,t, din .3lec t a 
s pecial ~ ud··o unC t 1 't >e usm.uled tlte duties of 
t he office . !'c t 1.ere1v bcc-..""110 .. .lt1d"1..' de facto 
uncl ·. i s act i n xt·:nc1 ·.n~ ·~1 :c -:or fili nr-\-:us n 
va lid act . In :...·~nt" v: Co.rroll , 3P Co'1.n . 449 , i t 
vms luid d')\ .. n tr .. ~•. t , ' . ...n officer de fucto i s one 
whose acts ' t l·ou '""ll no t :.: o ~e of alu-..:f ul officer , 
t he l t-n , u.·"'on _:':d.nc:~-l"'s o:: }O ].~.cy [>n,' ~usticJ , 
wi ll hold V< lid , zo f er ::s th•,y i nvol ve the i n t er
ests of t L.,- utlic r'n~ th i:r-d erscns , '.\here t he 
duties of "cr o~·"ice wer.: exer c i sed (1) wi t hout a 
knovm uppoint~ent or el e~ti )n , lut ~'1dor such cir
c umstanc"3s of ro.:"'~ltJ ti. of! or 1\"~·· iesccr.ce a::: were 
c u. lculatcd -t:.o irl/i.t...c "3 co '1l c , ':lt ~ Ollt i'".C'U ~_ry , to 
submit to or· nvo 'r-e h i s actior , ::;u ~::{osing h i n t o 
be tho of f i ce-r \e a ~ su:ned to b-::; (2 1 u.nder color of 
e. known and v lid np,o !nt~~nt or e lection , but 
where t.l':! e officC'r ; .dl cd t o co11fo1 r:: t o core prece
dent r cqn i rcr ent or condi-~lon ~ as to take an oath , 
give a bo .c'' , or th~ like ; (3 J undc1· color of a 
known e l r.ctj on or up~ointnent, void bocnm~e t her e 
was a want o""' o,·nr " .. n tl.o c lectin,,. or £.l".:noint i ng 
body , or b:r reason of ~o~n def ect or irref"'ulari t y 
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i n its excrcira, Euch ineligibility , want of power 
or def ect 1:.::: ... ~ tmkr.ov·n to the public ; ( 4) under 
color of c.n election or d.P'·ointment by or pur suant 
t o a pul·l.ic unconstitutional lavr before t be ~sme 
i s u.djudj·ed to be s uch .' The third of t hese rules 
ao"11ies to th~r cc rP . That r-ase i r: citect t.nd 
stro" n-J.~· ~:r.,rovt-c in J?erkir~E v . 'F iE ld 5 nf' , 1 19 :;.:o . 
1 49 , 1~~ , £'C.C J impson v . J·cGonc-:~1, 52 1 o . t..pp . 
5{0 . Ls rer r i.::lf dirr ct1:' en tlli~ C' UF.l Stion , see 
St ate ,r .. Lev·i~ , 107 ; •• C. :67; Ball v -. United 
~ ... tate s , 140 P . ... • 11e , and ~.-cDowell v . t;ni t ed 
States , 159 U • ...- . S?5 . .:0 do not re~i3l'd the :, r ase 
occurrinr: in the opi.aion in State v . Hiller , 111 !:0 . 
549 , viz • , , ,._.l,en the condition~ ro j vj_n: the rir;ht 
of a_:->Y)oin t M.cnt e-:· iste<l , ' as r.1eaning tc tnterfere \'.ri t > 
t he rule aF stet~d in t~e cases just cit ed . " 

'l,:1is ~efinit.ioH J.c· eite d ¥lt' '-·'"'rovul 5.n the late 
case of f tf~"', . :r.a!.c.nc€ , "46 ''o ., l . c ~ 4£1 . 

1 i~C! ouri 5 ~ tt state in ·-;: i. ol· t' e r e nmst 1·e a legal 
o f fice before t~e1e c ~n be a de f~cto of ficer . here i s an 
offi ce of connt y assessor under the l~isBou.ri Law , Sect ion 
10943 n. ;: . ? 0 . ' 1~ :: £ . fror. tf! e statc:._nent of r~.cts in ~rour 
letter , :t t r-:.£~' be st 1· ly c:ssU! .eo. t llu t c· ar-le s · • :SiesJnan was 
tl1e dul :' elected de ;Lur e b ~s ~ ssor of t .. ar i es Count y c.nd no 
qut:; stion was ru. i s e d about l is bc i rc ~ uc1 until J ~ '\olunte ered 
h i s ser·vict- a1•o e:'lter f.''d t''E tTniteC. ~ tat :s '~r u:_r_ . 

It t~ u~o= th t occurronce of d vac&Lcy in the office 
of county as~esr-or t l e Gov erLor· has u.ut' ori t y to .... 1a1·e an ap
po int ment to f ill such vacancy . 

Th.::- l aw r€co.&!,nizes tha t the bolder of r.n offic e may 
abandon h~s off i ce and t hereby f orfe it hi s title and a l l 
riGht s appertaining t h ere to and t his r ule is r e cognized- in 
:.assouri in t he case of :L-angst on v . Lowell County , 108 b . ·.1 . 
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(2d ) 19 , '7 
,() • o . 4t4 , dec~ , e d l)y I: 1. vi ~io.,... I o: t,_ ; u..,rer.1e 

Court in ·TU!l: , lC3? . 'I'~, .... c1 nc-trt- -~ of i "'~lied rf'?"1 ... nati on 
i s a l so r c co -:r lz~d ,,:. ere C'1 officer vo luntcrtl~r lcav~ !: the 
!)erfor~nttncc o ....... .,t• rutif"s o"" t''8 office nn~ en"'a,~Js in some 
other endeavo1 , .. 1 1ci· r>rev"'nt P performance of' the o'f""1.c i a l 
duties . 

7he WJ' i ten has unt 11 n._u i t8 roc.1nt l.y CO'lGidcred 
t ho.t (.\ vol t'YJ t b.l':f enl i.st ::1lent i 1. t~ '3 ar• -3 d ""or ces ~t..ould con
stitute en a.hc 1r1o:"J.,:cnt or .~n i mt lien roti •natic :-1 of an of
fic e , t hereby CT.'• ' ti '1: ~ v.,ca:--cy , '1nd 1.. n f, v-.rttt -;n 0 '11. nion 
to 'l'hc Lo JO!'a' 1. '~ orr~ st J . 'Ol1"13l l , 'Jvvern(' r of . t ssouri , 
ex pr essed t' e h 1 icf t• ,at e\1c.,l :·-:. s t' e l a.T· , :1nd ~ h:: t the 
Governor \'.O uld b.-, ''P.lt hor izec to make o.n a ")nointncnt t o f ill 
a v&cancy th.e!'eb~r created . This o:nin i on · rel a ted to the 
of fice of ~rospcuting attorney s~d was furni~~e~ to t he 
Governor prier to tr~ activ" of the "ov ernor i n a"Jnointine 
L:r . GilJ i s r i e a~f',SE"vr o~' :. rie s Count:r . Governoi "'·onnell , 
apner entl:r follm·,in~ ~he ~reviousl:r r iven O') i nion , u'1on 
lea r n ing the 1'o.cts of the entrance o-r :~r . Liesman j nto t he 
army , i n ~ood :tait n under t ool"" to -:J..ake th i n a1'")1o i nt "'lent . 

On Dece"'lber ? , 194.2 , tll~ Supreme Court, l·m bane , 
render ed it s de c iRion in t:w c.lCP of ~tete ex inf . ~·cl'dttrick 
v . iede . ilr 'Jn , r '1 ., ~red .:>8'JC? , not .v~t Jff icj e.ll~· rer0rt ed , 
wh ich \'1c s ~ test c ~e l:! Oi'";l +; ~or tr.a -nrl)oso of dctel'l'!lining 
if indllc ... ion o ·" ~· co unt .... offi C' .: into ti c nr"'l~r under the 
::Sel c ct'ive ->el',Tice T.m of the lr_ite(1 i..c.tes oreateCl. u vacancy 
i n t~lE~ office . '.l': e C.C.,urt l.eld su.c'1 5.JJi.uction C: i d tl( t cre-
a t e a vucune~r, .. ,..,c t' e fol lowi nc; (1yotat:i.o n is t fl kon f rom 
t h i & c af'e : 

"It j_s our jnrl• f'l.ent tht:\t a l l ci id lO t fol f ei t his 
o f fice b~ heine drafted into the ~il itary s ervice 
of h i s country . Thi s \~ould be equal l y true it lLe 
had volunteered f or t he duration , narticularl y in 
view of our uni verso.l I!lili tary service . " 



Hon. ','! . P . Holmes - 10- January 12 , 1943 

The decision of the above case was written by Judge 
Dougl a s and concurred in by four other j udges (Gantt and hays 
J , J . be i ng absent) . Tte last sentence above quoted was not 
nece s sary to a de c isi on i n the ca s e and i s not a part of the 
l aw of the ~ase , and it i s not mandatory t hat it be f ollowed . 
However , it appears i t mif~ t be t aken as a clear i ndica tion 
of t he views of the five members of the Court , the v~iter and 
the four concurring judges , as to the effect of a voluntary 
enl ist ment by a count y officer int o the armed for ces of the 
United Stat e s durin~ t he pre sent emercency . The writer was 
connected wi th the .'l il~on Ca£c , su'l')r a 'l and knows t he Court 
had cited t o i t a number of ca s e s "involving absence by offi
cers f r om their duties, bot h voluntar y and involuntary , and 
feels the above sentence woul d not hc.ve been permitt ed to 
r eio.ain even as di ctum had the judges not concur red it t o be 
a true expression of the l aw. If t h i s is true , t hen t here 
existed no vacancy i n the office of ass essor of ~aries Count y 
W1.i ch woulo. have .authorized t he Governor to rmke an a npoint -

nt . · 

Your l etter make s no mention of a resienation by 
Li esman or of any judgment of oust er agai nst him or of llis 
death . Gillispie entered t he of fice· under a purported 
a ppoint ment made in good faith but void because no va cancy 
ex i sted . 

Mr. Spureeon , t he deputy , was a9pointed under stat
utory a ut hority and rece ived his authority and s uch compensa
tion as lle was en t i tled to by and t hrough his principal , t he 
~ jure officer , a nd could be entitled t o no compens a t ion ex
cept such as comes by reason of his l awful apPointment as a 
deputy . 



'i~on . . • . • ~ oL:t~s - 11- J anuary 12 , 1943 

I ron t he I ore~oing , .thE concluFion follo\S that 
Charles , • Lies.nan -.•.af' the dul~r . .J l e ct ...,d a. 1d qualified d:. 
,iure assessor , who l.ad not re sil"ned , been ousted or diecl 
durin,.. the ::>eriod of tL.1e r1ent i oned i n '"'our letter , and a s 
such was entitled to uny c o pcnsation accruin~ t o t' } of f ice 
of assessor of' l . ...a.ries ~ounty durin,.. that t i-ne . 

AP OY ... .U : 

1.\.CY clfi'l'T: ,ICK 
~ttorn ~y-Gonera1 

, 

Respe ctfully submitted , 

• • 0 . J G[ ..... C 
. ~s sistant A.ttorney- General 

.GJ : FS 


