
REAL ESTA'IZ COMMISSION : : Brc,ker. or agent- may .represent . 
seller qr buyer in the sale of restricted property, 
where the buyer is informed that the property is subject 
to certain restrictions . 

November 27 , 1942 

I I-" ";)l r-F_I_L_E_D_ 

1ass our! .:.teal .C:s tate Conwiss ion 
Jef fe r son City, Missouri 

I 
Attention: I.Ir . J . VJ . Hobbs , 

r~ecutive Secretary 

Dear Sir: 

~I 

Your request for an op i nion submitted in r esponse 
to a letter from Carl Roman Johnson of Kansas City , 
Missouri , has been received. 

Mr~ Johnson ' s letter reads as follows: 

" In the light of your provious rul
ings on the aale of restrictive 
property to members of the Negr o 
race , and in view of what has been 
represented to be the understanding 
of certain dealers i n the light of 
your rulings , vlill you be kind enough 
to advise whether or not the foll owing 
statement or clause in a real estate 
sales contract will remove the objec
tion to sales in restricted areas: 

" ' It is agreed and understood by 
both buyer and sel ler of the above 
described property that there is a 
purported restrictive covenant on 
said property which prohibits the 
sale and conveyance of said proper t y 
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to llet;roos anc... _J .. roons of A1'r1can 
<losc .)nt o.nd t his salo is boinB .... ro
lloted o.nd consu..1Lla to<l m th ful l kAlO\"tl 
eclge ol thl o purpo1.•teu r.:>o t.,:•lc t ion.' 

11 I hav :.~ i n . .Iil1G thu t abovu clo.u.so 
can ·Jo insortoa !>otv oon O\'mors ru:l.d. 
a (.,ents and could also bo made a part 
of tho r eal osto.tc contracts in tho 
event one is sirnod or nor;otio.tod . " 

· I n some i ns t ances ros t rlctlons a~ to t :1o salo or 
c onve;Tanco of p1·opert3 to no&roos ar~d porso ... lS of '..frican 
doscont lJn:t not. be o.ni'oi'ccd . Ao a. c;oner al l"'ula , t.uch a 
restrictive covenant ls oni'orcoable , out in case of chan-
0os in tho neighuorhooci. of t.n,p propert-y , which chan~os 
are .... o raulcal at:~ to practica.ll~ dostroJ tLo .:>ssuntio.l 
o .::> j e cts n.n<..L pux• Jooes of the rot:~trict:lve covonont , then 
.such a. covenant wo.~ not be on1 or•ccd . It \/a.J so hold in 
t ho esse of .tia l l ot al v • .~. .. ool:ll Jr ot al , 1 48 • . ; . ( 2d ) 
489 , parJ . 3-5 , \~ere Lho cotu't said: 

0~\o1nbo.uer ot nl . v . vo.npton Ilei bhts 
ChristiWl vhurcn et al ., 328 .. o . 1 , 
40 .. • • 2ci. 545 , rms to enjoin vio-
lation OL ~oatrictivo covenants . In 
that co.co 1 t ~.as sa:.d ( 40 -' . .. • 2d loc . 
cit . &03) : 'I u b.o.r•._ e .• 'l. d .... ·s.s t ru.lG co.u 
oe laiu do\.n as to ,,hen chD.n ·~..rl condi 
t ions h.o.vo u ofon.tvd tho purpose of re
strictions , ~ut it c un oe sufol y n.ssortod 
tho ch~'1.!:;E>S .L:lUS t bo Jo ra .... ical ac prac tic
all~ to uostroy the ess~mtJ.al o~jocts on~ 
purposos of tJ.lO a" rJo.J.ent . '.rhus tlll ur'Jan 
tract may IJe aodicated to re~idontinl uso 
undo ... ~ certain J. .. ostric tio .. 1s lnc.t ica.ting an 
intention t o ostaolish a socludot.. o.istrict 
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for high- cle.se home s . l t is :in-
evitable th£ t wi th tl.~.e lapse of t i me 
t he march 0~ pro~ess and t he shift-
ing and gr owt h of t he city t he for-
ces of disin tegr a t ion will be at wor k , 
the houses archit ecturally and other-
wi se will become mor e and nor e out of 
date , ot her r 0sident i al districts still 
more preter. tious may be laid out , and 
chanGes may cro~d about , ou tside . uut 
t he part i e s mus t be uee.1ed to ha" e an
ticipated tLcse thin~s and t o hav~ in
ter.ded to combat t hem as far a s possibl e . 
J~d so , i f later the necessity of invok
i rc t le r estri ctive cov~narts arises , the 
mere fact that , beceuse of chan ·ed con
ditions , ~lo restri ctions ar~ les s val~a~le 
t han they once \'e r e , \'.·ill not pr eve!' t their 
enf orcemer: t if the dist r i ct s t i ll r etains 
its e ssentia l characte r ar.d the r e s tric
t ions remain of substar t ial value . ' 

"'l'he above excerpt fro':n the hOmbauer 
case is , r e t hink , appl i cab l e t o t 14e 
pr e sen t case . It may be t ha t , beca~se 
of changed conditions , the r estric t ion 
a s to t he u se of' ard kind of buil dlnes 
i n t he Hi nkle 2l a ce addition , is l ess 
valuabl e t o l ot ovmer s i n the addition than 
f ormerly , but , under t~e recor d £ere , there 
is no escape f r om the conclus i or that t he 
additior i tself ' still r e tains its essen
tia l chara cter (of a r e s i dential distri ct) 
and the restri ctions remain of substantial 
val ue . ' " 

Also , t .t e same holdin._, wa s had ir tl:<. case of .t'orte r 
v . Pr yor , 164 s . · . ( 2d ) 353 , par . 1 , v·here t •. e co .. ~rt 
said: 
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"~here was no conte~tion ade in 
the present case t: .. at tl.e restric-
tive agr t.:. e J•e.r.t was contrary to pub-
lic nolicy . lhe cor ten tion is uade 
as was in t t e Johnson case t hat con
ditions l.~.ave so cha L.:;ed i n t he last 
few years respect.nc nebr o occupancy 
i n tre s encra l neishbor hood of t L.e 
r e stri cted area as to make t he enforce
ment of t he restri ctive agr ee nent in
equitable and ur .. j , st . !,o ha1 d and .fas t 
rule can be laid down as t o when changed 
condit ions may defeat t l e purnose of re
strictions , ' but it can be safely asse r 
ted the changes must be so rad ical as 
practicall y to destroy the essential 
objects au~ pur noses of t he (restr i cti ve) 
agreement . ' l all ct al . v • .L>.Oehler et 
a l • , 34 7 . .JO • 658 , 148 ::; • V. • 2d 48 9 , 1 o c . 
cit . 492 . " 

l:he question as to m.~.ether or not chan ·ed conc:itions 
may destroy t.t.~.c restrictive agree;.nent is a que·stior of 

facts in each particular case . l:'or t hat reason , t he fact 
that the r eal e sta t e is subject to a restrictive a~ree
ment is not entirely concl usive . ln the l ettt.:.r abo~e 
set out , t he r eal estate a~ert , or broker , i s merely 
carrying out t l .. o orders o:f' L.is clien t , and sir ce such 
a clause is included 1r: t.ce contract of sale t h{jre cou l d 
be no fraud . ~uch a sale co~ld be had between t le owrer 
without the inter ven ing actions of a r ea l e state broker 
or a ,ent . lt may or may iO t r esult in a lawsui t . ~ec . 
10 ' of t he u issouri 1-.eal ..... state Gormnission Act , ..... avis of 
1.issouri , 1 941 , pa~e 428 , sets out eleven ca11ses for tr~e 
su spension or revocation of a license . In readinc these 
eleven cau ses , -we fir.d no cause t hat v·o ..... l d prohib it the 
real e stato br oker ~r agent from r epr eser ting a client , 
who se pr oper ty is under t he r estri ctive covenant as to 
~egroes , in sell ing t he same to a 1•e f;ro , provided such 
a cl ause as set ou t in tre let t er is inser ted iu t he con
tract of sale . 
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lt is , tlcrefore , tt~ op1£ion of t lls departmer. t 
that t he licerse of a broker , or a ent is rot subject 
to suspension or r evocatlon if he acts as broker or 
age~ t i n the sale of property restricted a alnst .t egr oes , 
if h e , i n ti ... b sale cor: veys t he pr operty to a ... egro , wher e 
the buyer is irror med i n a writter. contract t hat tl...e pr op
erty is r estri c t ed as a lnst sal e t o Legr oes , o~ persons 
of African descent . 

hespectfully submitted 

'.. . J . .t. Jh.I.L 

Assistart attor ney General 

HJY •. 1cKl'1 .rhlC.t<. 
Attorney General of . 1ssour1 

\.JB :R\. 

I 


