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Doar ~ir: 

TL.is is in roply t o )Our l otte1• of recent date whore-
in you roqueot o.n vpiniv.~.l from t n J. n VCt->D.r"uont on tho f oll.owlne; 
oto.tement of fucts: 

l ows: 

"I \tould liko o.n opinion on &octlon 
1108..., h . ~ . 10~9 . Collectors sho.ll 
Collect l""'enaltics. ~.· · ... -~~ J?rovidod, 
hoTiovt-r , t hat s&ld i ntor<.r.t shall not 
bo cha1'~ cabl e a uainLt e r !3on5 10 ur•e 
o.boont from t he ir .LlOJtlOS , and enC&(.Cd 
i .n tho ~ilitary service of t h io ot&tc 
or of tho Unitca •• t t~ tos , ··' • 

11Dooa tna above ap>l .t t o aelinquont 
to.xes as well as cur·ront taxe s ?" 

~ection 1108o It . 5 . ho., 1939 , provlde o i n p art as f ol-

"I£ u.ny taxpayei' a hall f'nil •r neclect 
to pay such collector his t axes at 
the t tme and place r equired by such 
notices , thon lt shall bo the auty of 
the coll ector aft er t ho firs t day of 
January t hen noxt enouing , to collect 
and account f or , as othor t axes , o.n 
additional tax penalt y , t ho amount 
provided for ction 111~4 . Collectoro 
ehall , on the of t heir annual sottlo-
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ment wi t h the c ounty court , file with 
said court a s t¢ement , under oath, 
of t he amount s o received, and from 
whom rece ived, and settle . ith the 
court t he refor: . r ovided , however , 
that s a i d 1ntorost sn~ll not be 
chargeable aualn.st L)el·sons WL1o are 
absen t £rom their ho~es , and engaged 
in the militar y ::..ervice of t nl s 
state or of t ho Lnitcd ~tato a , or 
against nny taxpa~cr who shal l pay 
his taxes to tho collector at any 
tillte before the flrst day of January 
in e ach year: ... .... ~• -.~ -l~ i.- .;~" 

.. . "' . 

Section 111 24 It . s . J;.o., 1939 , Jrovides in part as fol-
1 0\/S : 

"Bot~eon the fir st of January and the 
first of Jul y in t he year 1934 and ann~ally 
t hereafter, a nd i mmediately upon the 
effecti ve date of t hi s act , the county 
collector shall make out and r ecord , in 
a book to be provided .for that )Urpo~e , 
a list of l ands und l ots _ returned and ro
lilaining delinquent for t axe& , including 
therein t he delinquent t axes of al l cities 
and incorporated towns having authority 
t o levy and col lect taxes under their 
respective charters or under any l aw of 
t h.:s sta te r e turned delinquent tu the co .lnty 
collector- separately sta ted , descr ibing 
such lands or lots as t he saoe are de
scribed in the tux books and said delin
quent r e turns , us co1~1•ectod under sections 
11110 and 11114, and chare;int:, them v.ith 
the amount of delinquent tax and naminc:. 
the ye&rs delinquent , separ atel y s tS; od, 
and in aadit ion titoreto a penalty of 
ten ?Or centum on such tax ~elinquent f or 
t he preceding year, and un additional 
annual ten per cen tum on twtes for eo.ch 
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year prior to the pr eceding year, and 
shal l certify to t he corroctne$s thereof , 
wi t h the date when the oane w~s recorded, 
and sign t he same by h i mself , or deputy , 
offic i ally: Provided , however , if taxes 
arc paid on l and or lots delinquent f or 
t Le preceding year a t any tL tc prior t o 
sale thereof us in t hls law provided, 
tho per cent um of penalty added shall 
not exccrd u~ ,>c r centum per uont h or 
fractional p~t thereof or ten per cen t um 
annually. * ~=· "~ ~~· ~~· ~ .. ~=· -::- " 

By the provisions of sald ~ection 11124 supra, the col
lector io requir ed to make out v:hat is designated as a delin
quent tax uook nna to calculate penalty ana interest on do
linquont t axos as i s t~roin ~roscrlbed. 

On t he question of whc t !1c. r or not t he pro viso clause 
1n said sect~on 11085 supra, that is t he clause v.nich p rovides 
t hat no int ere st shall be ehar ccd &gainst persons who are in 
11i l i t cr J service and absent frvm their nones , refers onl y 
t o current taxes . .e t~ink t he follo~ inC rul os woul d be a p
plicabl e here . In · lllhite v . Rathburn 61 s . w. {2d) 708 , 
711, tho court make s t he follovlinC statement: 

"·;; .;;. -::· t~ lawwus t not g ive to somethlng 
already dono a different effect from 
that W1 d ch it had when it transpired. 
~quaw Creek Drainage District v . Turney , 
235 ko . 80 , 138 & . \, . 1 2 • . ,.. .;{ .;~o .;:- *" 

And, in Drainage District v . 4l'urney 235 Lo . 80 , 92 , the 
court said: 

"A retrospective law i s one which creates 
o. ne\, obligation, impos c. s n neu duty, 
or attache ~ a nel disability Wlth respect 
to t r annaations or c onsi derations already 
pant . It must give to zouetJ.lin~ already 
aone a diff<:.ront effect from t hat t>1hich 
it had \.'hen it tr...nspirod . " 
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To e ive tne said proviso clau~e of sect: an 11085 supra, 
a construc tion that it ap.,)lies to taxes which becarJ.e del inquent 
prior to the tL~o t ho taxpayer enters u ilitary Bervice woul d 
be in violation of the fore eo in"" rulo . In other words , we 
tnink t he proviso clause of said sectlon 11085 supra, would 
not relieve tho tnx~aycr from taxes toge t her with penalty and 
intero s t hich a ccrucd bef·oro he entered t he service . 

As to the interes t or penalty 0'1. such taxes after tho 
taxpayer enters ... ilitary service , we refer to the ~oldiers o.nd 
Sai l ors Civil 1ielief Act of 1940 . (This Act is set out in 
130 J~ . L . R . 794 .) 

Subsections 1, 2 , 3 and 4 of section 500 of Art iclo 5 , l . c. 800 
of this Act are as follows: 

0 (1) The ~rovisions of this section shall 
apply v1hen any t axes or assessments , whotho r 
general or opocial, fal ling due during the 
period of ~litnry s~rvice in respect of 
r·oal pro_vorty owned c.nd occupied f or dwel-
l inc , agricultural, or buzlnoss purpoacs 
by a per son in military norvice or his de
pendents at the corereencomont of h is per-
iod of mil itary LCl'vice and stil l so oc
cupied by h.13 dopendontn or employees are 
not paid. 

" ( 2) ·.:hen any person in mil1 tnry s ervice , 
or any per son in his behalf shnll file 
wtth the collector of' te..xo s , or other officer 
whose aut y it is to enforecE:J the collection 
of te.xcs or aeses&:ents, an affi <iavlt show
ing ( a ) tht.t a tax or t.. ~ sessm~nt has oeen 
assessed upon propertJ t hlch is tho sub ject 
of this section, (b ) that ouch tax or assess
!llen t is unpaid , &nd (c) the. t by r eaeon of 
o£ aueh mil itary scrvlce tho ability of such 
porson t o pa.y such tax or a ssessment is J••a
teriall ... - ai'fcctc.d, no s~c of such p roperty 
e~~ll be made to onforeo the collection of 
suCh tax or ae sossnent, or any proceeding or 
action for such purpose co~enced, except 
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upon l eave of court ~rfu1ted upon 
w.1 aJ?~licllt.L.cn l~uU.e therefor UJ such 
colJ.(;cto_ .. o. · ot.ll0r of.1.' .1-cel' . Tho court 
thc.~.· .,u,;>on uJJ.Y :..1..ay ~uch procood1n_.s 
o.· such oulc , u:> .t,.>ro .... .i.uoU. 11.1 th' o ~.ct , 
for tt .. ct• icu 'e>.. tenc..in(J not .1or•c than 
.... .i.* ... r .. 01.11..h ... u.~.l.t..l" tho t <..l~.liHJ.t.iun of 
t : ... e ,JCriou of militury se1•vicu o4" nuch 
pCl'!:O.:l . 

" ( 3) ~.hen bi l a;;; ::.uc 1 property may 
t;c sol u or J.'or1.'ei t<.,d to ..., ·1for~c the 
col_cc ~..ion of "*t..CI..~. ta>.. oi' aa:.~ses3lllont , 
ouch pel•:..on in r.illtary service shall 
ho.vc t~.~." r i ,il.t to rcd ocL or co1 ... once 
en u.ction to rcucc.J • ..;uch propc rtJ , a t 
c.ny tL.~.c ... ot lu.tvl' t~J....n six 1 cn~.~hs .. rtor 
t!-.:.c ~r •. L'1~t1on ol.' ~uch· Goi·vice rut 1n 
no c~~c ~etc~ t.~.~ slx ~ontha aft er 
t ho da.to wnon this l et cea ses to be in 
force; b.lt t h is shall ~ot be tnken to 
s'- ot•ton an:r period, now or !lercafte-r 
p~ov ... de~ oy tl~ lc s of ~y " toto or 
1crri to ... ·y ·or ut.cr. rodemptlon . 

11 ( 4) ~ :1cnever any tax or as sez:sment 
sb ... ll not 'Ue paid \.ho.1. due , ouch tax 
Ol' as sesouent due and un)aiCL shall 
bear inv<.;re~t 'l-1.t.ll ~aiu at the rat,o or 
6 ,.)or ce ... !tu.... psr t....nu., , and no other 
pe,a.l t y o~ ~1terest shall be incurred 
by reason of cuch 1.onpa~~ent . !mt lien 
ror !.>..!C-.. ...Jl.)~lG. ttt.X<.;:' 01' 8..;S038.L'UE>nt 
shal l aloo include sue .. i nto •est t l· creon. " 

I t \1111 bo noted by subsection 4 sup1•a, that such tc.xos 
sh~ll bear lnte.c~t a t th~ rate of six per cc~tum per annum. 
This i s in lie u of' t.no penalt.i.e~ and interest which may have 
boen chnrt_;eC.. u..1.uo ... · at. "ut es . It ''il l also be noted by t h is 
subsection t h-..t Go1c;rcss has provided t hnt the a elinq,uent 
t ax cll...J. l bc.~.t~ int"'rcst at six pEH' ccntua er nnnrc:t nnd t hat 
no other :nt cr .. Hl t or vene.lty shall be lncurred by roaoon of t ho 
nonpc.Yl!lent o1 the Lax. . ·o t h ink this ~ectlor.. is e l ir.1i t nt ion 
on t ho Legislature as to tho &taximum runount of penalty or in
t erest which oay be iwposod but lt does not p roh i bit t h at body 
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f rom relieving the taxpayer who i s in military service f r om 
any penalty and interest as has been doria by the proviso 
clause in .said section 11085 .t. s . ~lo . 1939. 

The rul e of constructi on of legislation for r elief of 
soldiers and sailors is well stated in volume 130 A. L. R. page 
776 as follows: 

"It has been hel d that i t was ·!ot the 
logial c.tive intent that tho ro~.Lcd1al 
purpose of tho Soldiers' and Sailors ' 
Civil .\el1cf ct ahould bo deferted 
by a narrow or t ochn1cal constr1 etion 
of tho language u sed. Thus , in Clark 
v . Lechanics • Ace r i can Nat . 3a~k (1922; 
CCA 8th) 282 1'' . 589 , 1 t was hold that 
a st a t u te bf this nature should bo lib
orally construed 1n favor of t he r iflhts 
of t he man engaged in nilitarj service , 
absorbed by the exact ing dut ies re~uired 
of hLm, and unabl e to give a t tention t o 
mat tors of privat o business • .. ·;·· ·:: ·.: -:t" 

It mi ght be contended that int~rest or penalty on t he 
curr ent ana delinquent t axes shoul d be calculated at s ix ~er 
centum )er annum aft er tho taxpayer ent e r s mil itary ser vice 
as is provided by subsecti on 4 supra. IIovrcver, we t 411nk t he 
purpose of the pz oviao clause in said section 11085 supr a, 
vas to relieve the person in mill t ary service f r om penalty 
or interest on taxes , bot h current and del.:nquent. ;"'io arrive 
at thif:. conclusion by the ap .. ;licatlon uf tho construction 
sugsested in t he A. L. R. c i t ati on supra : t hat is , that such a 
statuto shoul d be liberally construed in favor of t he ri&~ts 
of t he m&n encaf>od 1n mill tury service . 

·. 

In your roquo st Y9U al so ask for a auggo stod for.m of 
af fidavit which ~y be used by tho taxpayer , or someone for hL~, 
in order that he L1ay obtain the benefits of t he Act. ..o sug
gest that t horo may be various f orms of af f idavits unod , how
ever , we refer JOU to s ubsection (2) of section 500 of artielo 
5 of the Act , n:1ich ls copied hero in and if tho aff idavit f ol
l ows tho requirement s stated therein . it should bo suffic ient 
to authorize t he court t o rolievc the col lector fr~ ~rocoeding 
to enforce the collection of t he delinquent tax or f r om char g
inG the st atutory rate of i ;.toro t or po~alty . 
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COUCLUSIOn 

It is , t herefore , t ho opinion of this Department, t ho.t 
the :>orson \7ho is o.bcent from hi ... or her J. ome nnd ensaged in 
n1i litary service should not t~ ch arged penalty and interest 
on current taxea . \,e are fur t hor of the opinion t hat he 
shoul d bo charged penalty and interest on taxes which becarae 
delinquent prior to t ho tL~e he entered sueh service. 

It is further our opinion, that no p enalt y or intbrest 
on current cr delinquen t taxos for prior years , which accrue 
after he enters military service, should be charged aGainst 
such person . 

AP.~.1ROVED : 

ROY LcKI'X-HlCK 
Attorney Goneral 

T'tiB: A\. 

Respectfull y submit t ed 

TYHE -;; . BURTON 
J aalsto.nt Attorney Gene r al 


