COUNTY County Court is not authorized to pur-
ROADS AND BRIDGES chase road machinery to be leased
MACHINERY: to townships or speclal road districts,

Mr., W. A, Holloway

Chilef Clerk

State Auditor's Dept.
Jefferson City, Mo.

Dear Mr. Holloway:

This

or other municipal subdivisions.

February 26, 1942
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Baeameny

is 1In reply to your letter of recent date, where-

in you submit a question which had been submitted to you by
the preslding judge of the County Court of Bates County, Mis-
sourli, The question is as follows:

Thls

"The @ourt 1s contemplating the leasing of
a Tractor, Rock crusher and elevator and a
loader from the Hobson-McFarland Co, for a
sum of something over $12,000.00 and pay-
able $4,000,00 rental each year until paid,
This is the problem.

"@an the Court in a Township organization
county, lease a Tractor, Rock crusher, ele-
vator and loader paying rental of $4,000,00
each year to crush rock for bridges and when
not in use to be leased to the various Town-
ships to crush rock to bulld road? Is this
a legitimate expeénditure and if so what fund
shall the same be paild from, Class #3?"

request involves two questions:

1. The authority of the County Court to
make the purchase of $12,000,00 road
machinery to be pald for on what is
called a "rental plan" of $4,000.00
each year,

2. The authority of the court to rent such
machinery to the various township boards
to erust rock &nd builld rpodds for such
townships.
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ig to the powers ond thiea-of the County Courts,
LONﬂ“JlOS, boards an. special road comicisslioners to construet
and maintain rcads and Jridge 8, we Iind the {ollowing statu-
Lory provisions spplicable.

Sectlion BS95 R. . Ho., 1039:

Thenever any public money, whetlhwer arising

from taxation or {roa bonds heretoiore or

hereafter lssued, is to be expended in the

construction, recoastruction or other im-

provement of any road, or bridge or culvert,

the county court, townsnip hosrd or road

district commlssloners, as the case nay be,

shall have full power snd authority to ¢ on-

struct,reconstruct or otuerwise lmprove any

road, and to construct any bridge or culv;rt

in such county or other political subdivision

of the state, and to that end may contract

far sueh work, or may purclhiase machinery, eti-

ploy operators and purchase needed materiasls

and enploy neceﬂsarg nelp and do such work

by day labor.u & % @l ‘
|

This section pives the court suthority to purchsase
eyulpuent aand materials which 16 may need to perform the duties

imposed therebye. It will also be ncted that thils same euthiority
ig graaped to tquSLL)S, boards and comilsglioners of aneclal
road districte. '

n
hridges should be builv ana wmaintained «b the e xvenses of the
couus, Bridges wilch cost cver Tifty dollars,uncer thig section,
are ta pulls hy the county; after sueh bridges are built,
then the county court may & ttaeh the same tou the road district
and any r epalr on such orzdgc over [ifty dollars, ig borne by such
road district.

Under fectlon 3534 the county courit determines what
l

Section 8536 He e 0.y 1958. Tnder Sectlon 8538 It
Liosy 18393 under certoin clircumstances thwe county court is reguired
to pay one-ialf of tiwe cuntemplated costs of bridges.

- Section 8539, 2540, 8541 and 856&, contemyslate the ex-
;endltar=v by the county Yor the maintenance oi roasds and bridses
nder certain circunstances. Under lectlon 8325 e L. L., 18930,
wiere a briage wiideh is located in a countty, under towaship or-
,uaﬂiuduiOQ anc costes over one huaared aoliarg, the county court
mey bulle the brid.e at the expense of the county.
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Article 17 of Chapter 48 H. . [i0., 1939, pertains to
road districts in countles under township organization. In
referrin; to the article, 1t will Le seen tuat ©he dutieg of
the township board with reusect to ma‘n*a!n¢4w, repairing
and construciing roads and bridses arc similar to those of
the county court. If the county court is authorized to pur-
chase this machinery on a rental 2lan and to rent it to the
townishiip board or to any othser xunxcipal supdivision, the
authority so to do, must be cbtained ifrom the statute. The
rule as to the powers snd dutlies of a county lLoard being; con-
fined to the statute 1s stated in Volume 20 C. J.8%, page 849
seetion 82 as follows:

"T ic wel. settled that & county board poge-
sesBeg and can ¢ Xerclse such powers, and

such powess only, as cre expressly conferred
on iv by the constitutiuﬁ or statutes of the
state, or such: powei's ag arise by necessary
implication from those expressly zranted or
such as are requisite to the perfoitence of |
the dutles wiich are imposed on it by law. It
must necessarily possess an autaor*ty COMEn-

surate witi: 1ts public trusus and uuties.ﬁ iow"

For the purpoese of cuncidering whether or not tne cone-
trract for the surchase of tola cackidlnery iIs a valid contract,

el

we call your sttention Lo thie case oi Aan}ils et al. v. Cox
et al. 86 ... (2d) 538. In thet ca.e, 1t ware

1,

lal road disgtrict could mot -ureciese road machlinery costing :
52,500.00, raying 500 paeh znd 50D per year znd Iinterest there-
af'ter, where sucii road dile ”ﬂlct unl; had on rand the sum of ;600
and where the revenue for the ezr of the purchase of sueh
machinery was a;31011?‘tely ”SDO. The reason for sueh ruling

w:e that the comnissioner ¢f & specisl road distriet could not
obligate the revenue of future years without belng authorized
to do, by the voteres ol the uluuPLct. The seame rule applics
here and if the ccunty court cof Eutler County by the propused
contrset, obligutes the revenue of future jyears by this pur-
chace, then under ithe Hawkins v. Cox case, supra, it wuldibe
void becauees 1t is in viclaztion of Lection 12, Article 10 of
the Constitutlion of Hisscuri, which pronlivits the iancurring of
an indebtednegs in execess of airticipated revenue 0f thet rcar
without a votu ol thie people of the district.

Inis reguest indicetes tLhal Uhne contract is nurelya
rental contract and that the revenue of fubure years ls not

Iweld that a spec-—




mr. Vie Ao Holloway il February 26, 19482

to be oblizated t hereby.

On the questlon of whether or not & debt is incurred
by sueh a contract--we find that the “upreme Court in the case
of tbert v. Jackson County 70 8. +. (24) 918 pesged on a
rental contract whereby it held that a contract extending over
a perlod of four yesars to pay vont In advence on the first
day of each month for tnhe use of certain properties, created
a debt within the meaning ol said section 12 of Artiele 10 of
the Constltution and wes voided. If the contract forthe pur-
chase ol this road machlnery 1s &n unconqitieﬁal proulse to
pay a fixed sum at some iubture speclf ed date, then under the
Jackson County csase supra, 1t crcates o debt, the contract 1s
void: and the court would not be authorized to enter into
S8Ie

On the guesticn of the authority of the court to rent
this machinery to the various townehips as stabed in your re-
queut-—we rmust find cuch authorlty from the sta ate. Ime rule
on the authority of the county to 1 ase proserty is stabed in
Volume 20, C. J. £. paze 1002 fectlion i70 ac follows.

"In aceordiance with the peneral rule, stabed in

scction 82, that county boards or county courts

have no power obtiwer than §hose conferred, such
courts or boards have no nuwer torent or to
lcase oroperty ov ovmed by the county,
unlees they are expressly or imnliedly authorized
to G0 80, F o W 4w

In King v. Narles County £97 lo. 483, 496, the court
samwuncted the rule as {ollows:

"It has been held uniformly that county courts :
are not the general sgents of the counties, or

of the tate, Thelr powers are llnited and de=

fined by laws They have only such authority as

1s expressly «“ﬂnteé then bv statutes This 1s
qualified by The rule that the express crant

of power carries willth 1t cuelr Implicd povers as

are aneccessary to carry out or make effectual the
purposes of the avthority expressly sranted.”

From a review of the statutes herelnbefcre referred to
and any other statube which mipht be pertlinént theveto, we fail
to find wiere by exyresslon or luplicatlon, ithe county court
has been authorized to lease road machinery to speclal road
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districta, townshlp toards or to any other munieclipsal sube-
division. Ve do not find any case in Hisscurl where this
guestlon has been before the court, however, we do find a
Eentucky case, which 1s somewhat in polnt here. It is Jefferson
County Fiscal Court ¢t sl. v. Jeffercon County ex rel. Lawrence
fo Grawnm , County Attorney et al. 129 S. W. (2d4) 554, 12

Ao Lie Re 1181. 1In thet case the County Court hed entered in-
to a contract with a city of Louieville for fire protection
for certain public buildings outside the city 1i.its of Louls~
ville. toue of trhese bullalngs belonged to the county and
oviiers belongsed to other subllc instrunentalities. At 1. c,
1185 Volune 1282 2. L. He the s tatexent of the trial court ls
rencrted ss follows:

“rhzaniining the question whether the County pos-
sesgses gower bo provide suelh protection.or the
properties of te Iindejendent instrumentalities,
it is to be observed that the Lepglsluature has
conferred power, cXporess wnd iluplled, uson thuse
separate corporate entities to acguire, iLold main-
taln and repair tiie properties owned by thein.

The independent corporate ilnstruseantalities
posgsess thie gower, ana are oblligated, to employ
reasonable measures to saleguard their properties
arzainst flire hazards. The exlstence of tiils
power in thew would seem to wllitaube asainst
inding that the delepabtlon of power has been
uplicst ed by & llke rénbe=by luplicatione--to
the County.

PiTt is wmy oplnlon that aeither oy e xpression
nor necesgary implication has the Legislature
delegated power to tue County to coatract Ifor
fire pretection serviees to be rendered wl th
respect to the bulldings ocwned and mal:atalned
by L he Independeant govermuental agencles as.
distinguisned from those owned by the County
ts@lf.'ﬂ

The court in that case helda that the county court did not
have authority tu coatract for fire ppotection four public instru-
mentalities otier than those wader t he supervision of the county
court, This cace ®mlso held that the county ¢ ourt should have
confined and llicited itsell to the protection of county owned
properties and shiould have refrained from incurrling sdditlonal

bagsy
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expenses for the ovrotection of properties of separate govern-
mental agencles,

f0, in the cuestion here since the townshlps and special
road districts are evthorized to purehase machiiaery, materials
and sup.lies Tor the purpose of the constructlon and maintenance
of r oads and br¢u»e s, then by following the reascn announced
In the Xentuelky care ahove, the 001nty court should be confined
snd limited to exgendi tures only to the purchase of machinery,
materials and supplies For the construction and maintenance of the

roads and Dridges, which 1t 18 required to construect and main-
taln,

CONGLUION

From the foregoing, it is the opinion of this department:
First, that if by the proposed contract for the jurchase of
certaln road mechinery a debt is incurred, t hen the eocunty
court is not authorized to enter into sueh s eantract without
a vote of The voters of the county.
Secound, thet the county court is not authorized to lease to
the various townshlps, road machinery for the purpoge of crush-
ing rock to build roads in such tovnaships.

Respectfully submitted
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Asslgbant “Ltornev General

APYROVED:

 WOY TicRITTRICE
Attorney General
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