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TAXATION AND REVENUE ~ - If county court levies the ~aximum of 40t 
and tL~n a t tempt to ~roceed under Sec . 9868 H. S . 1929 to levy 
an additional 10~, s me would be in vi olation of Sec . 11 , Art . x 
of Constitution. 

, 

February 6, 1935 . 
~--------
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Hon. Lewis B. Hoff, I 
Prosecut ing Attornet, 
Cedar County, 
Stockton, U1 sso uri . 

Dear Sir: 

This depar1ment a cknowledges receipt of your let ter, 
pr esented in person February 4, in which you make the fol lowing 
inquiry: 

"Does Siction 9868, Revised Statut es of 
Missour for 1929 authorize a judge of the 
circuit court to or der a county court to 
levy a jpecial or additional tax for the 
payment of outstanding warrants, when that 
levy ~o ld exceed the constitutional limits? 

In Seci~on 9867 the legislature seems to 
have ta_en the position t hat 'county purposes' 
as was sed in the language of t he constitu
tion me s the funded or bonded debt of the 
county jnd t he tax f or current county expenses . 
If this be true, then a levy under section 
9868 ev n in excess of the constituti onal 
limits ~ould be val id . 

Cedar C unty : a s an a ssessed valuation of 
between six and ten mi llion dollars (estinated 
eight m llionj t hat it has lived nell within 
its mea s is sh own by t he fact that t her e is at 
pr esent ~12 ,189 .• 34 in outstand.l:Sug and unpaid 

warrants as against delinauent t axes amounting 
to ~21, 6 9 . 22 . The estimated expense of the 
county f r t he year 1 935 is ~50 ,000 and the 
~stinate recei pts from all s ources are ~45,619 . 09 
less 10 er centum or ~41 , 4?1 . 90 . 

An extra l evy of 10 cents on the ~ 100, would in 
t he opin on of the county court, provide ample 
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fund$ f or t he payment of all out-
stand i ng "a rrant s if us ed with the 
prob~ble savings in the current expense . 

The qnly oth er alt er native woul d be to 
rais~ t he valua t ion and t his would wor k 
an e~treme har dship on t he taxpayer for 
the ~eason that an increased valuation 
woulicarr y with it lar ger road, school and 
state t axes, t he former t wo of which are 
not n eded in t his county. " 

As t his involvks Section 11, Ar t i cle X of the Constitution 
of ;·issouri , we quote t he pertinent part: 

"Taxea tor county, city, t own and 
schoo~ purpos es may be levied on all 
subjects and objects of taxation; but 
t he ~luat ion of property t herefor shall 
not exceed t he valuation or the same 
propefty in such town , city or school 
distr ct for s tate and county purposes . 
For c~unty purposes the annual rate on 
property, in count i es havi ng six million 
dollars or les s, shall not , in t he aggre
ga te, exceed f ifty cents on the hundred 
dollars valuati on; in count i es having six 
mill iqn dollars and under ten million 
dollars , said ra te s hall not exceed f orty 
cents 1on t he hundr ed dollars valua tion; 
in counti es having ten million dollars 
and uqder thirty million dollars, said 
r a te ~hall not exceed fi fty cents on the 
hundr od dolla r s valuati on; and in counties 
having thirty million dollars or more, 
said rate shall not exceed t hirty- fi ve 
cents on t he hundred dollars valuation . " 

Section 9867, R{. s . ?"o . 1929, mentioned i n your l et ter, 
designates t he t axes wh ich srall be assessed , l evied and collected, 
and is a s follows : 

"The following named taxes shal l here
after ~e assessed, levied and collected 
i n the sever a l counties in t his state, 
and on~y in the manner , and not to exceed 
t he r ates prescribed by t he Constitution 
and la~s of t his state , viz.: The state 
t ax and the tax necessa ry to pay the 
funded or bonded debt ot the state, the 
funded or bonded debt of t he county , the 
t a x to current county expenditures, the 
taxes 'ertified as necessary by cities, 
i ncorporated towns and villages, and f or 
sohool tf • " 
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Sec . 9868, ~ . s . Mo . 1929 
~ater and we interpret the same 
in aid of Section 9867 , supra . 
9868 is as follows: 

was enacted a number of years 
t o be a special section enacted 
'l'he pertinent part of Section 

"No other tax for any purpose 
shal~ be assessed, levied or 
coll ected , except under t he fol
lowi~g limitations and condi tions , 
viz . : The pr osecuti ng attorney or 
county attorney of any county, upon 
the request of tho county court of 
such county--which reouest shall be 
of record with the proceedins- of 
said court, a nd such court being 
firs~ satisfied t hat t here exists 
a ne~essity for the assessment, levy 
and collection or other taxes than 
thost enumer ated and specified in 
the r eceding section-- shall present 
ape i ti on to the circuit court of 
his ¢ounty, or to the judge thereof 
in vacation, setting forth the ~act s 
and ~pacifying t he reasons why such 
othe~ tax or t axes should be assessed, 
levied and collected ; and such cir
cuit cour t or judge t hereof , upon 
beins s a tisfied of the necessity fo r 
such other tax or taxes, and that the 
a ssedsment , levy and collection thereof 
will not be in conflict with the Con
stit9tion and laws of thi s state,shall 
make an order directed to the county 
cour~ of such county , commanding such 
cour~ to have assessed, levied and 
collected such other tax or taxes, and 
shallt enforce such order by mandamus 
or other wise . ****" 

Referring to ~he statement in your letter, as t o whether 
or not an extra l evy of 10¢ on t he · 100. 00 valuation to t ake care 
of the outstanding w~rrants would be in excess or th~ constitu
tional limitation fo~ the rea son that Sec . 9867, supra , only 
i ncludes county pur poses and bonded indebtedness , we r espectfully 
call your at tention to the decision in the case of State ex r el . 
v. "!abash Rail l'lay Co ~e, 169 Ho. 563 , in Which t he Supreme Court 
~id (l .c. 57~575) : 

I ,,.. 

"The vital cuestion to be considered 
in thls case 1s • 1th r e spect to tho 
validity of t he levy in auestion . qay 
countr having ~or3 than six million 
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dqllars and less t han ten million 
ddll a rs "'i'dluation, \'las limited to 
a levy (which nas made) of forty 
c~nts on the one hundred dollars , 
by the express terms of section 11, 
a~ticle 10, of the Constitution of 
t~e State , and, unless the special 
levy of twenty cents in addit ion 
t~ereto was authorized by section 
12 of the same article of t he Con
st~tution, or by section 7654, 
Re~ised Statutes 1889, i t must be 
held invalid . 

In Lamar ~ter Conpany v . City of 
La~r , 128 1 o. l . c . 221, it was r uled 
that under section 11 , supra, no 
higher rate of taxation than therein 
pr~scribed was permissible , but t hat 
a tate mi ght be i mposed under the 
conditions and restrictions of section 
12• supra, oven though in excess of 
the r ates stated in section 11 . ?he 
co~rt said , ' The tax express ly author
iz$d in the last lines of section 12, 
mat be i uposed in excess of the r a tes 
na~ed in section 11 , if the other 
limitations in section 12 are observed ,' 
wh~ ch are, the assent of two- thirds 
of t he voters of the county voting at 
an election to be held tor that purpose, 
an~ , that with such assent any county 
may be allowed to become indebted to a 
larger amount for the erection of a 
court house or jail . 

It ~s not pretended, in the case at bar, 
that tre requirements of section 12 , 
su~a, as indicated were compli ed with . 

In , urora .ater company v . 0ity of \urora, 
129] Mo . 540, the r uling in the Laoar case 
upoh the aucst i on now under consider. tion 
was approved . 

The case of t he L~ar ater & Electric 
Li~t Company v . City of Lamar was before 
thi~ court on a second appeal (140 r o . 145) 
and the rulings on t he constitutional 
ouestions whi ch wer e passed upon on the 
fo~er appeal were adhered to by a majority 
of the court in bane , without further 
discussion of them. 
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~ga~n in t he recent case of State 
ex tel . r·111er v . M. , K. & T. Ry. 
Co . r 164 . . o . 208 , tho Sa.De rule 
ann~unced i n the cases befor e r eferred 
to tas adhered to uut by a divided 
coutt . 

The l oadin g case in t hi s State upon 
t he uower or a county court under t he 
pre~ont Constituti on to contract a debt 
for any purpose in excess of its r evenue 
tor the current year, is Dook v . Earl , 
87 Uo . 246, in which it nas said: ' The 
evi~ont purpose of t he framers of the 
Cons titution and of t he people who 
ado~ted it , was to abolish, in the admin
istration of county and nunicipal gpver nment, 
t he 

1
credit syste~ and establ ish the cash 

system by limiting the amount of tax which 
mi~t be i mposed by a county for county 
purposes , and limiting the expenditures 
i n apy given year to the amount of revenue 
which such tax would bring int o the treas
uryJor that year . Se ction 12 , supr a , is 
ole and expl icit op this point . Under 
this1 s ection tho county court mi ght ant i
cipate t he r evenue collected, and to be 
coll~cted , for any g i ven year, and contr act 
dabtb f or ordinary curr ent expenses , which 
waul~ be binding on t he county to the 
exte~t of t he revenue pr ovided for that 
year but not in excess of it . " 

The answer to t he question involved was s tated by the 
court in the s ame ca$e (l . c . 576- 577) wherein the Court said : 

"But pl a i nti ff cont ends trat as it i s 
show~ by the a ·reed state~ent or facts 
t hat the warrants wer e issued wi thin the 
limit or t he r evenues recei vable for the 
yeara of t heir i ssue respectively ; tha t 
i s to say, t hat had all t he taxes as sessed 
~nd ~evi od f or t hose year s been collected , 
t he cmount of such taxes, t ogether ith 
t he OJther revenue and income actUally 
pai d into t he county treasury for t he 
benefttt of the contingent fund, would have 
exceeded the amount of warrants iss ued 
tor spid years , but t rat the full amount 
ot sa~d taxes wcr a not so eolleoted, 
but a1 portion each year returned delinquent 
t o su~h an oxtont tt.a t t here re-.ai ned 
at th~ end of ea ch of t he above fiscal 
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yea~s a surplus of unpaid a nd out
sta~ding warrants, and t ha t , t here fore, 
the~wnrrants are valid. That t he warrant s 
wer valid may be conceded, but as to 
wh e her or not t hey can be paid other
vrise t~an from t he sur plus a f t er t he 
revo~ues for any one year have been 
app~ied to pa~ent of the current expenses 
of tho county for t hat year, is another 
and entirely di f ferent ouest1on . Plain
tit~, however, contends that t his may 
be apne , as in this case, by proceeding 
undo~ section 7654 , Revi sed Statutes 1889 . 
That this section of the st a tute is not 
i n conflict with the Constitution of the 
s tat b is adnit ted, but its position is , 
t hat it does not, except as provided by 
section 12, sup~a, authorize t t.e levy of 
a tax upon pr operty exceeding forty cents 
on t~e one hundr ed dollars for any purpose. 

It wa s hold in t he cases relied upon b y 
plaiptitf, viz., State ex rel . J r own v . 
!,o . r a e . Hy . Co . , 92 r.to . 137; :)tate ex rel . 
Gi vens v . Wabash ~t . L. P . Ry. Co . , 97 uo . 
296; s tate ex r el . I:am.ilton v . If . & 8t. 
J oe tY· Co . , 113 Mo . 297; s tate ox rel . v . 
St . • K. & N. '"l . Ry. Co . , 130 !~o . 243; 
Stat ex rel . v. BridGe co . , 134 Mo . 339 , 
and Andr ew County ex r el . v. s chell, 135 
r o . Ia, t hat a proceeding in c onformity 
with section 7654, supra, was t he proper 
cour e t o pursue i n or der t o r e ouire a 
county court to ma~e a speci al levy f or 
yhe iurpose of paying outs tanding and unpaid 
warr nts , but it was not held in any of 
tbos case s t hat such a l evy in excess of 
the ~onstitutional limit would be valid, 
but it seems t o ha ve been taken f or grant ed 
that it would be . Now, i f under such 
c iro~stances, the county court had the 
powe~ to ma~e a s~ecial ~vy of twenty cents 
on t~e hundred dollars valuation of property 
i n t~e county in addit ion to the levy or 
forty cents , t he constituti onal limit , it 
could of course upon t he s ame t heor y and by 
the same authori ty levy f ifty or one hun-
dred per cent and thus i gnor e thos e whole
some provisions of our Constitution which 
wer o intended t o protect t he propert y ri ghts 
of t 1 e ~eople, and to pr event i t s co nfi scation 
by a ev~ si on of t hat instr ument . That no 
such purpose was contempl ate d by the sta t ut e 
is indisputable, but what was meant t her eby 
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Pas t ha t a s pecia l levy in addi t ion 
t o general levy , when the latter 
does not c ~e up to t he constituti onal 
lir it, oay be ma de for the purpose of 
pa ying pas t indebtedness of the county, 
pro~ided it, including the general levy, 
or ~he l evy for general purposes, does 
not exceed t he constitutional limit . " 

We believe tr question is further answered by t t e decision 
in t he case of Stat ex rel . Philpott v . Railway Co . , 296 Mo . , l .c. 
524- 525, in the toll wing language : 

"The foregoing provisions, except t he 
amon~ent of 1921 , were originall y 
ennc~ed in 1879 . (Laws 1879, pp . 185 
and l93) . Ever since their enac tment 
the levy authorized by Jecti on 12860 
has been r ogurded a s a special t ax for 
county indebtedness i n addition ~o the 
general levy f or county purnosos. I n 
Stat~ ex rel . v. "'nbash Ry. Co ., 1 69 r o . 
563, it was held (syl . 6 ): 

' A ptoooeding in confor.city with ~action 
7654 Revised Statutes 1889' (now Sec . 
1286 , R.s . 1 919), 'is the proper course 
to pursue in or der t o r e ouire a county 
court to make a special levy for t~e 
pur pfse of ~aying outstanding and unpai d 
~arr nts , but a proceeding under that 
sect op does not make valid a levy in 
exec s of tho consti t utional limit . rbat 
is meant by that section is that a special 
levy i n addition t o a general levy, when 
t ho tatter does not come up to t he con
stit ,tional l i mit, ma y be made for t he 
purp¢se of paying past indebtedne s s .' 

see State ex rel . v . Ry. co ., 130 uo . 243, 
248; Gtato ex r el . v . Uiss. River Bridge 
Co ., 134 I o . 321, 338. 

The ~evenuo collected to pay past indebted
ness must be applied to that purpose and 
na y not be ap; ortioned under Section 12866 
for durrcnt county expenditures . (State 
ex r~l . v. Portsman , 149 ,fo . 290, 297). 
Current county exnenditures r~an expendi tures 
f or ~he year for whi ch t he t axe s were 
levi~d . (State ex r ol . v . : ayne, 1 51 1 o . 
663 , 73.) The only tax t hat a county court 
may evy on its own initiative is that 
tor the payment of county current expendi-
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tares as authorized by Section 
12B59, R. S. 1919 . No ot her tax 
for any purpose shall be assessed, 
le~ied or collected except a s 
authorized by Section 12860 . In 
t his cas e t he additional t en- cent 
l ehr ,. a s made by the order of the 
circui t judge in va ca ti on . " 

CON"CLUSI OI: 

In view of t 4e ab ove decisions, i t i s t he opi nion of t hi s 
departme nt t hat i f t he county court levies t r e ~~mum 40 cents 
on t he "100 valuati ~n, as cont ained in Sect ion 11, Article X 
heretofor e quoted, a nd should t hen a t t empt t o proceed u.nder t he 
provisions of Secti gn 9868, t hereby levying a n additional 10 
cents , the s ame uoutd be i n violat i on of Se ct i on 11, ~rticle X 
of t he Constitution of !'i s s our i for the r eason that it would 
not be within t he l ind t s pr escribed by said section, and it 
would therefore be i nvalid. 

APP!WV.F;D: 

017N: .AH 

ROY t..C t I Tl'RI Ca, 
Attorney General. 

Res pect f ully submitted , 

OLI...IrR ": . tlOLEN , 
ssistant Attorney General . 


