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TAXATION AND REVENUE: Real property owned by nonprofit 
CEMETERIES: cemetery association subject to 

taxation until dedicated to pur
poses of organization. 

FILED May 10, 1954 

Honorable And.rev I • Riggin& 
Prosecuting Attorn•r 
Ple\tte OoU!lty · 
Platte 01ty1 Missouri 

Dear 81:vt 

Rete~enoe is made to yo~ ~quest for an 
official op:tnlon or this d.epartm&n.t reading as 
t'ollowsa 

'ii'he Ooqty Court or this Oounty has 
l"'equeste4 that r write for your opinion 
0n the qu<tst!on ax-ising out of the fol• 
lowing cil"~•etanceau 

n In 1920 the Laurel HUla Oemetery 
Assoetati:cl)ll was 1noorpo:vated under 
the provis!ons c;,t the hn9volent 
and No~·~t1t Qo~porat1on Aet. 
Said o:orpo:ratton was forn:ted for 
the p~pose of acquiring a cemetery 
and mainta1n1ng ·same. It is managed 
bf a boav4 ot directors who serve 
without pay, :recetv& no •xpenses 
and the motrabers of said aasoo.iat!on 
reoe!ve no bene.t'i t th,eret:rom. 

"After .tnoo:rporation the aasocia ... 
tion took over the care and main
tenance of a then existing c·e-metecy, 
the lots of which h~'\d been plamted 
and sold. The monies held b7 the 
association by way- o.t' the purchase 
price oi: said lots was invested in 
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Honorable Andre~ J. H!gg~ns 

a real estate mortgage. In 19.35 the 
mo~tgage beoame tn default and the as~ 
sociation foreclosed 'Whereupon the a.s
soc1at1o:n bought in the mortgage tract 
of 38 acres at the mortgage sale. 

"Since the 'above foreclosure sale the 
association has held the .38 acres tract 
in its name and has rented it on a 
share tenant b~s1s• veoe1ving $0~ ot 
the profits the.ret:rom., Such profits 
have been used tn their ent1retr for 
maintenance of the .aforesaid cemetery 
and tor no other purposes. 

''Since coming into the ownership of the· 
38 acres tract b'f the ae.le as aforesaid• 
the tract has been assessed to the came• 
tery association for tax purposes, For 
somet~e this association has felt that 
they are entitled to an exemption from 
taxes as to the 38 acres tract unde~ 
the provisions of-- Section 137•100 R.s. 
Mo.· 1949. . · 

"Questiont Is the Laurel lU.lls Oe~tery As
sociation entitled to a tax exemption o~ a 
38 acres tract held ap~t from the cemetery, 
the income from which is used solelf. for 
maintenance of the cemetery proper? • 

Section 137.100, RSMo 1949, referred to in your 
letter of inquiry reads, in part, as follows: · 

't'rhe following subjects shall be exempt 
from taxation for state, county or 
local purposes: 

11 (4) Jilonprofit eemeteries; *it- *•" 

This statutory provision is but declaratory of a 
constitutional grant of exemption extended to nonprofit 
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Honorablf> Andrew J • Higgins 

oem.ete:ries under the p:rovisians of Section 6 1 .Art1ole 
X, of the Constitution of Missouri, 1945. 'l'l;lis pro• 
vision reads as .tollowst 

11Exempt1.ons from ta.xation.--All·property,_ 
real and pe,rsonal, of the state, counties 
and other political subdivisions and non
profit cemeteries, shall be exempt from 
taxationJ and all property. real and per
sonal, not held for private or corporate 
protit and used exclusively for religious 
~orehlp, tor schools and colleges~; for 
purposes purely charitable, or for agri'!" 
cultural and horticultural societies may 
be exempted from t.ax.E1tion by general law. 
All laws exempting from taxation property 
other than the property enumerated in 
this article• shall be void." 

We assume f'rom your letter ot. inquiry that the 38 
acres of real p~operty therein referred to have not 
been dedicated for cemetery use. This is apparent by 
virtue of th,e izioorporation in your letter of inquiry 
of the statement that s!noe acquisition' the real property 
has been rented on a share tenant basis. 

It· is o~ thought that the question whiah you have 
proposed has been answered in an opinion of the Supreme 
Court of Missouri in the cas~ ot·Na.tional Cemetery As
sociation of MissoU%'11 et al.tf! v •- Benson et al., report• 
ed, 129 s.w. (2d) 842. In the ease mentioned the Supreme 
Court was considering e. claim of exemption with. re~J;;.~~t 
to unplatted and undedicatec!l :real propert7 owned by a 
cemetery asso~ia.tion;. The Court had this to say with 
respect to Section 6, Article X of the Constitution of 
Missouri, 1875. in so far as pertinen" to our present 
inquiry was substantially the same as Section 6, Article 
X· quoted suprar 

"* * * An exeu1ption .from taxation ea.n 
be austa.ined only when expressed in 
explicit terms and 1 t cannot be ex•it< 
tended beyond the plain meaning of those 



Honorable And:rew J ~ Higgins 

terms • The exemption intended here is 
to -rcemeteries• as such. The wor4 
t cem.ete:tt1$$ • 1s used 1nd.epert.dent;tJ ~t 
the balance .. of ·th~ aentence and the 
other words. do·not apply to or affect 
it. State ex rel. Mount Mora Oemetery 
Assooiation·v. Ce.seyt 210 Mo. 2)$, 109. 
s .• w .• l. The legisle.t~e he.$ not ex ... 
p~ssed itaelt on this subject nor do 
we think . that suoll is neeeasary before 
the eumpt!on may be applied. We over• 
rUle respondents• content1on. that this 
provision ~s not selt•&.1tebuting. ·we 
hold that tt is. Generallt; constitu
tional pro•1s1ons declaring that certa!n 
property shall be exempt are seli'•extcu:t1ng 
and need no legislation to enforce the ex. 
emption. 

"We must detemine therefore what is in• 
cl uded un<ier the word • cemetery. t A 
eemetex-y has been det1xted to btU ''A 
place or ground set apal"t tor the burial 
of the dead, orig·.· A· RQiU.&.n catacomb, 
later the ooneecrate4 'Y'Etrd of a ohuroh 
so used1 now any burial ground, esp. on 
a la!lge sca.leJ a graveji.U"dJ a'neoropolis.• 
(Webster's ~ew International Dictionary 1 · 

alEd.) tA cemetsr-1 :ts a place set apart, 
either by municipal authority or private 
enterprise, for the tilter.m.ent of tne·dee.d.• 
(10 Amer. Juris., Oemetex-ies1 Sec. 2:1 P• 

· 487 .) To invoke the exemption the property 
must have been ' set apart' for the burial 
of the dead. We are not concerned with 
that part of the land used for avenue.s, 
drives and walks which are appurtenances 
necessary to the use and enjo-yment of the 
lot-owners." 

We might add that in the case cited a further 
discussion appears with respect to determination of 
the precise point of time at which unplatted and un""' 
dedicated real property becomes a "cemetery"· within 
the meaning of the constitutiona:t. provisions. and we 
therefore direct your further attention theretth' 
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Hono·ra.ble And.x-ew J. Higgins 

O.ONOLUSlON 

In the premises we e.~e·of the opinion that un ... 
platted and undedicated raal property owned by a 
nonprorit O:$metery 1$ not exempt from ad valor~ 
taxes for state; o:ounty and s-chool pUI"posas. 

The foregoing opinion. which I hereby approve, 
was prepared by my assistant; Will F. Be~ry _ Jr., 

WFB:vlw:irk 

Very truly yours, 

JOHN M. DALTON 
Attorney General 


