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' . • Where popul ation of county falls belo~ 30 , 000 
according to preliminary census figures, 
separate office of magistrate abolished as of 
January 1, 1951. No districting in such county 
for purpose of election ott' appointment of 
additional magistrate . 

November 30, 1950 

Fl LED 
Honorable Roger Hibbard 
Prosecuting Attorney 
Marion county Lj.() 
Hannibal, Missouri 

Dear Sir: 

We have received your request for an opinion of this 
department, which request is as follows: 

"Jiwnerous questions have arisen 1n 
Marion county concerning our Magistrate 
Oourt in view of t he recent 1950 decen• 
nial census. 

"We have heretofore been classed as a 
County of the third clas s w1 th the 
popul ation in excess of thirty t housand 
inhabitants and, as such, we have had 
f or the past four years a separate 
rxagiatrate, by that I mean that the 
Probate JUdge has not been the ex­
officio Magistrate . 

"We have reason to believe, although 
we have no official knowledge thereof, 
that our county has fallen below the 
thirty thousand inhabitants i n the 
1950 decennial censua . That being true, 
we respectfully request an opinion from 
your office concerning the following 
points. 

"1. Assume that there is no official 
publication made of the population of 
marion county under the 1950 decennial 
census be!'ore the general election in 
liovember; that a Magistrate is elected 
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for a ter~ or fou.r years beginning 
January 1st, 1951; that after the 
... ovell.lber e l ection and before January 
1st, t he 1950 decennial census is 
of ficially published and ~arion county 
falls below thirty t housand population. 

fl~uestion . would the na~iatrate elected 
at the t;ovember electiO!"l take offico and 
serve for a teru of f our yoars or would 
t he office t herel·y autoiJ.S.tico.lly be 
abolished? 

"2 . Assume t he facts to be as in nwnbor 
one eAcopt that thore i s no o!'ficial 
publication of tho 1950 decennial census 
ano~in3 Uarion Cpunty below thirty 

'\ . 

t housand population, until after January lst. 

"Question. ( a j \vould t he Nagistrate elected 
at the november election t a'tce office on 
January 1st? ( b ) If he did take office 
VJould his term conti11.ue for n full term of 
four years or would t he office be aboliShed 
on the date of the publication of the 
consus after January l at? 

n 3 . .If Marion County f alls below the thirty 
thousand population and ~e have a Probate 
Judge ~s ex-officio Ua3istrate and the 
Circuit court under the provisions of Sec­
tion One , Page 767, Laws of 1945, •accord• 
ing t o the needs of Justl ce ' f inds an 
additional ~agistrate is r equired f or the 
County. 

"~uestion . Is it mandatory on t he county 
Court to district the County under the pro­
visions or section Four, page 768, Laws of 

· 1945, or could such additional Qagistr ate 
have concurrent jurisdiction with t he 
other agistrate over t ho entire county? 

11';;e respectfully request opinion from your 
office concernL13 these catters which vo deem 
to be or vit al 1m~ortance to the judicial 
structure of tbis County. " 
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Section 18 of Article V, Constitution of Jlissouri , 1945~ 
provides: 

"There shall be a magistrate court in each 
county~ In counties of 30, 000 inhabitants 
or less, the p~obate judge shall be judge 
of the magistrate court . In counties of 
more t han 30 ,000 and not more than 70 , 000 
L~abitants , there shall be one magistrate . 
In ~o~ties or more than 70 , 000 and leas 
than 100 , 000 inhabitants t here shall be 
two magistrateo . In counties of 100, 000 
inhabitants or more thore shall be tvo 
magi strates, and one additional magistrate for 
each additional 100, 000 inhabitants , or major 
f raction thereot . According to the needs 
of justice the forego~ number of magistrates 
in any county may be i ncreased by not more 
than t wo , or such increased number may be 
decreased, by order of the circuit court on 
petition, and after hearing on not less than 
thirty days public notice . The salaries 
of magistrates shall be paid from the s ource 
or sources presnribed by law . " 

Section Jt82. 0l of ~.enate Bill !Io . 1144, Sixty- fifth 
General Assembly, provides: 

nMagistrates , as here in provided for , 
shall be elected at the general election 
to be held in 1946, and every four years 
thereafter, and shall hold t heir offices 
for four years , or until their successors 
are elected or o.ppolnted, commissioned 
and qualified . In counties of 30, 000 
inhabitants or less the probate judge Shall 
bo judge of the magistrate court . In counties 
of more tha~ 30 , 000 and not more than 7v , OOO 
inhabitants there Shall be ono ~~strate. 
In counties of more than 70,000 and less 
than 100, 000 inhabitants there shall be two 
magistrates. In counties of 100, 000 inhabitants 
or more there shall be two magistrates and one 
additional magistrate for eaeh additional 100. 000 
inhabitants, or major fraction thereof . Accord­
ing to the needs of justice, the foregoing number 
of magistrates in any county may be increased 
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by not more than two, or such increased 
number may bo decreased, by order of the 
circuit court, on petit ion of f i ve hundred. 
qualif ied voters of t~ county, and after 
hearing on public notice to be published 
in some nevapaper of general c irculation 
i n the county once each week for three 
consocuti~o weeks immediately precedi ng 
sai~ hearing. No petition for additional 
t:11lc;istrate shal l be granted unless tb.e 
circuit court finds from the evidence heard 
that the administration of justice requires 
t hat the num.bor o.r magistrates be incr·eased, 
and that tho need for udditional maglstrate 
or magistrE\tes i s not temporary but appears 
to the circuit court that a per manent need 
exists . such additional magistrates shall 

.. . 

be appointed by the governor when authorized 
by proper order of the circuit court certified 
to him, and such appointee shall hold office 
until the next zeneral el ection a t \/hich 
e l ect ion a successor Shall be elec ted to 
hold office for the unexpired term or fUll 
term ao the caso may be , said terms to be 
identical ~ith that of other magintrates . " 

Sect ion 1.10 of s enate Bill No . 1001, SL~ty-tifth General 
Assembl y , provi des : 

"The population of any political subdivision 
of the state for the pur pose of representa­
tion or othor matters !ncludin3 tho ascertain­
ment of the salary of any county officer for 
any year or for the amount of fees he may 
ret ai4 or the amount he ahall be allowed to 
pay for deputies and assiRtants Shall be 
determined on the basis of t he last previous 
decennial census of the United s tates. For 
the purposes of this section tho effective 
date of the 1950 decennial census of the 
United States shall be January 1 , 1951. and 
t he effective date of each suceoeding decennial 
c~nsus of t he United states shall be on 
January 1 , of each tenth year after 19.51 . " 
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In your opinion request you asked tha t we assume that 
t here is no orricial publication o~ censua figures before 
tho november election and berore Januuy 1, 1950 . However, 
there has been of~icial publication of preliminary census 
~igures by the Director o~ the census . On November 5, 1950 , 
he issued Bulletin No . ~ o~ series PC-3 aetting forth 
preliminary population by counties o~ all states including 
Missouri . This report shows the population of arion countJ 
by the preliminary count to be 29 , 736. Tho bulletin explains 
that it does not give the ~'~al verified population total s 
as the f i nal totala may dit~er from the preliminary counts 
because of the allocation to the place of usual residence of 
persons who were enumerated elsewhere and becauae of other 
revisions . 

Inasmuch as there has been an o~.ficial publication ot 
the population ot your county, we th1nk that consideration 
should first be given to the effect ot such publication. 
If the figures con tained 1n the preliminary report are to 
be accepted, there is no need for fUrther speculation aa 
to what might have been the situation in the absence of any 
publication. 

In t he ease of Garrett v . Anderson, 144 S . \'1 . ( 2d) 971, 
the Texas Court of Civil Appeals had under consideration the 
deter-mination of population or a county or that state . In 
the course of i t s opinion the court stated, 144 s .w. (2d) 
l . c. 972: 

"The federal statutes provide no formula 
or procedure for the promulgation or re­
ports of the population ascertained by t he 
ta.ld.ng of any eensu.a. The nearest ap­
proach to such procedure is found in 13 
u . s . c .A. Seetiona 4 and 213, in which it is 
provided that, •'!'he Director or the census is 
authorized and directed to have printed, 
published, and distributed, from time to 
time, bulletins and reports or the prelia1-
nary and other results or the various in­
vestigat1cma authorized by law; -!!- * *•' 
( Section 4. ) tThe Director of the Census 
is hereby authorized * * * to have 
printed by the Public Printer, in such edi­
t ions aa t he director may deem necessarJ, 
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preliminary and other census bull etins , 
* * ~ and to publish and dist ribute said 
bulletins and reports .' ( Sect ion 213 . ) 

"The r ocord 1n this case doo s not em-
brace any report or statement purporting 
to emanate directly rrom the ' Direct or of 
the Census,• but the Hon. Ben s. llorris , 
duly accredited supervisor of the census f or 
the Twentioth District , consisting of Bexar 
County, issued and de~iverod to the county 
JUdge the following prelioinary report 
of t he census for sa id Coa~ty . 

" •Fore P 114 ( 1940 and 1930) 
•Department of Commerce 
•Bureau of the Census 
' Sixtoentb Census ot the United States 

' Of f'iee of Supervisor of Census 
•821 Frost Bank Building 
•san Antonio, Texas , 

' June 25, 1940 
' Released f or Immediate Use 

" •Si xteenth Census--Preliminary Announce­
ment of' Population 

(Subject ~e Correction) 

" •The population of County o£ Bexar, 
State of Texas , as shown by a prel1mlnary 
count of the r e'turns of the ~ixteenth Cen­
ous , t aken as of April 1, 1940, is 337. 557, 
as eo~ared with 292,533 on April 1, 1930. 
Tho 194.0 figures are preliminary and sub­
ject to correction. 

•Ben s . 'orris 
•supervisor of Census .• 

"Uo question is cade of Supervisor 
_!orris ' authority to execute and promul­
gate the 'preli~ary announcement ot 
popul a tion ' of Bexar County, nor is there 
any contention that the f i gures in his re­
port to the County Judge are substantially 
inaccurate, or so far fro~ the true number 
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as t o afi'ect t he question presented here. 
Th e report purports {without question of 
i t s aut henticity) t o be upon forms fur­
nished the Supervisor by the Cen~s Bu• 
reau, apparently under authority provided 
in Section.s 4. and 213 oi' the Census Act, 
supra . Like reports, or • prelir!rl.nary an­
nouncements, ' of t he cen sus of the City of 
s an Antonio and of Bexar County, were 
turnishod on this form by supervisor Uor• 
ris to the :.Iayor and Chambor of Com­
merce, as well as the County JUdge, in ac­
cordance wit h t he policy of the Buroau. 
It ~ould be presumed from the record 
here t hat Mr . Morris was acting rully with-
i n h is official authority as supervisor in 
issuing the report for the benefit of the pub­
lic . 

"We are of the opi n ion, therefore ~ 
and here hold as a matter of law, under the 
reeo~d made here, that the r eport of Super­
visor t!orris amounted to an ott'icial an­
nouncement , in behal f of the federal 
government, that the populat i on of Bexar 
County, according t o the last preceding fed­
eral census, is 337, 557, subJect to such 
ne.cessary slight and hare immaterial cor• 
rections as may be made in the final figure• 
promulgated by t he a ppropriate authority 
in t h e National Government . It follaws 
from this con cl usion that the County of­
.ficial·s of Bexar County were authorized to 
take official notice of that :Peport as a dec­
laration of the •last preceding ~!- * -tf 
Federal c~sus• as contemplated 1n Ar-
ticle 2326e, and , accordingly, to discontLnue 
payment of the salaries prescribed in that 
statute for court reporters in counties hav­
ing a population of not l ess than 290.000 
and not more than 325. 00.0 . The trial 
court therefore did not err 1n refusing to 
issue any writs requiring the county 
officials to authorize and make payment 
of such salaries . ·~ * ·11-" 
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As pointed out in the above case, s ection 213 of 
Title 13, u . r. . c .A. , authorizes th o Director of the Census 
to publish prel~ary cen sus bulletins . As further pointed 
out Federal s tatutes make nc provision for procedure for 
official nromulgation of ~opulation figures . such being 
the case and under the provi sions of s ection 1 . 10 of Senate 
Bill no. 1001, f i xing the eff ective date of t h e 19 50 census 
as of January 1, 1951, we are of the opinion that in view 
of the holding of t he above- cited case , t he preliminary 
figures published by the Director of the Census should be 
relied upon i n the absence of any final report in determining 
popul ati on for the purposes of Senate Bill Uo. 1001. 

Roldin3 t his viev, t he popul a tion of tarion County "for 
the purpose of representation or other ~tters" as of January 
1, 1951, ill be 29 . 736 . Under t he provisions of section 5, 
taws of ;ttssouri , 1945, paae 765, a person elected at the 
November 7, 1950, election would have entered upon the discharge 
of his duties as magistrate on January 1, 1951. Ho~ever , under 
the provisions of Section 18 of Ar t icle V of the constitution 
there would be no office to be filled on that date inasmuch as 
the popul a t ion of t he county is less than 30 , 000 inhabitants . 

As for your third question , e polnt out that the 
divi~ion of a eount y havinz nore than one magistrate into 
magistrate distr ic ts does not affect the territorial juris­
diction of t he magistrate courts . Section 19 of Article v, 
constitution o:r !!issouri , 1945, provides: 

"Aft er each census of tho Unit ed s tates 
t he boards of election co~ssioners , or 
if none , t he count y court s, Shell divide 
counties ~aving oor o t han one magistrate 
i nto diatricts of cowpact and contiguoua 
torritorj, as nearly equal in popul ation 
as ~y be, in eac~ of uhich one magistrate 
shall be el ectod. Eech of such · mag!stratea 
shall have JurisdictiOn coextensive with 
·Ehe coiiiitj, a.'1.d tho magistrates may org'inize 
!ii"E'o c court or courts with divis i ons . " 

(Underscoring ours . ) 

Section 4, Laws of ;.:i ssouri, 1945, page 765, provides 
1n part: 
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"The election or magistr ates sball in all 
respects be conducted as other elections 
and the returns made aa tor other officers . 
In counties where under the last preceding · 
decannial census ot the United states 
or by order of the circuit court as provided 
by law, they are entitled to more than one 
magistrate, the board or boards ot election 
eommissioners 1 or if none, the county court , 
shall on or before April l i 1946, and there­
after within 6o days arter such board or 
boarda, or it none, the county court , shal.l be 
officially informed that the duty has arisen 
for them to divide such county into magistrate 
districts. divide sueh counties having more 
than one magistrate into districts of compact 
and con tiguoua terri torr, aa nearly equal in 
population aa rray be; in each of which one 
magistrate will be elected, who shall be a J 

resident of the district in which he is / 
elected~- When the number of magistrates 1n 
any county has been increased or decreased 
by order of the circuit court as provided 
by law, the board or boards of election 
comc.issioners 1 ~or it none, the county court , 
shall within bO days thereafter redistrict 
said county into 'districts of compact and 
contiguous terri to17; a a nearly equal in 
population as may be; in each of which one 
magistrate will be el ected • * i:· '"'" 

Thua , the divisi on of t he county into districts is only 
tor the purpose ot election when there is more than one 
magistrate in the county. le are of the opinion, however. 
that such districting would not be required in your county 
on the abolition of the separate office or magistrate 
followed by the appointment of an additional magistrate 
in accordance w! th the constitution and statutes. You will 
note that the constitutional and atatutorJ proviaiona 
require districting only in •counties having more than one 
magistrate~n Under section 16 of Article v. const itut ion of 
Uissouri , 1945, a count7 having a population of leas than 
30, 000 inhabitants does not have a magistrate . The probate 
judge is judge of the magistrate court .· Theretore , on the 
appointment of a magistrate 1n your county pursuant to order 
of the circuit court , your county would have only one 
magistrate, although it would have two judgea ot the magistrate 
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court: the probate judge and the magistrate . Each would, 
under the provisions or section 19 or Article v. quoted 
above , have jurisdiction coextensive with the county, 
but there would be no districting for the purpose of election. 

CONCLUSION 

Therefore , this department is or the opinion that in the 
absorice of t he final census report when the preliminary popula­
tion figures released by the census bureau for the 1950 
decennial census show that the population or a county, which 
has previously had a population ~ excess of 30 , 000 inhabitants , 
has fallen below 30, 000 inhabitants , the separate office of 
judge or the magistrate court is abolished as or Janu.ary 1 , 
1951, and the judge of t he probate court t hereupon becomes 
judge of the magistrate court in such county. 

If , 1n such county, an additional magistrate is provided 
after January 1, 1951, such additional magistrate and the 
judge of the probate court would have magistrate jurisdict ion 
coextensive with the county. Upon the appointment of such 
additional magistrate, the county would not be required to be 
divided into magistrate districts , inaamuch aa t he co~ty would 
have only one magistrate . 

APPROVED : 

J'. E . TAYLOR 
Attorney General 

RRW/feh 

Respectfully submitted, 

ROBERT R. WELBORN 
Assistant Attorney General 
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