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'rhe sales pd.an for defense stamps and bonds 
is a lottery . 

Febr uary 27, 1942 

Hon . Wilson D. Hill 
Prosecuting Attorney 
Ray County 
Richmond , Mi s souri 

Dear Sir: 

We a r e in receipt of your r equest for an opinion , 
wh ich r eads as f ollows: 

"A group of men have devised a scheme 
t hey intend t o promote in Ray County , 
which has as its goal the g iving or 
defense bonds and stamos as awards . 

"The plan is thi s: A club is formed 
i n which new members are charged 
~1.00 to belong ; t hey are given an 
application b lank which carries 10 
blank liues and t heir name is placed 
on t he fi r st b lank ; for every t wo 
members t hey bring in (who pay the 
~1. 00 fee each) their name is put up 
one line, until when they roach the 
f ourth or fifth space and a r e then 
paid a certain amount of defense 
sta"llps or bonds . '11his is similar to 
the chain letter idea . 

'~I am i nclosing you herein a --sample 
of the blank which they have printed 
and intend to use . ~y·cont~~!io~ i~ .. .. . .. 
.. nat ·h~~E-e~er plans are; ceaoed and 
oper.tione halted, •~eone who has 
paid t o joi n will lose and therefore 
the scheme cons titutes a l ottery." 

/ 
/ 
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ln .., our request yo'-4 assll! 1t the sc'1ome in\ol vod i 1 tho 
a!)pl l c o.tion p l nH attaclloc. , , .'l.ic ... ls tArn.(.;<. as 11 J.1: ... o V los 
Plu. fc .... cfcJ s ... ~tn ps a ._' .~...o!lC:s 1 s sl ilar to t .. c chaL1 
letter . In chcckl- .... ovor t ... e a1pll<.;atiou;. flY:.-... that 1t 
is t'"o sa o as t~o chain let tor idea . l'her o is no c uep 
tion b ·t t 1at u 1der t '1o c'1e.in letter , a.""lC. u1 ... c1er t'1o sc,leme 
or p l .::.r o.s s et out ln your rcques.:; cJ1ance ls i~vol vcd, for 
t .. e reason t' ... at o e 'la'\t.i. ~ paid t l .. ~;; one l ol lar , J 10.y , if' 
all fo llow! '1: su. scrl ';)era pay accord.i. r:.:: t:.o t 1c plan , r e 
cci ve u~.c ~u.."ldro,. , T\7enty- 1~1. t ( ,1 2 8 . vO ) A>llars , and 
t .. o appl iccmt , l.f no 0~1~ else S.lbSCl.'i ~..;CS Lv -c ~c p l an, 
l oses t1.c orl,-::inal one aollnr payme!lt • 

• hero is no ques tion but t :..tt t :1e consideration ~n 
t 10 sc ... omc , or p l 1, ls onv doL Lar , \ihlc_l t .. e :::16., oor p~ys 
O l t1o original appl.!.cntion . 

Sectio: 10, Art ... cle .<IV , Cons tltutlo 1 of !'issouri 
roads as fol l ows : 

".t'he •ci crul As!"'Ct"lbly ~mall ~avo 
no poucr to authorize l otteries 
or -- ... t o."'te .. ~pr..t.aes .Lor any pt..r
posc, m.<.. s.:1nll p ass laws to pro 
hibit the salo o . lo~terJ or gift 
<mte;r9r 1 se tlckct , or tickets in 
llil~· sc'1eT!lc in the natur~ of a l ot 
tor) , in ~..r...is State ; a ·\d all act:~ 
or partn o £ acts 4erevoforc p~ssod 
b~ tlc L~GlslatJrL or t~~s 5tatc , 
authori-. ~n · a l ottery oz· lotter ies, 
n~ d all acts a...endntory t .ercof or 
sup?lomc. tul t .ere to , are 10roby 
3.\0ided. " 

Sect on 4704 1{ . :::; • J.insouri , 1 939 , !'eada a::; ollQvls: 

" .... !· nn~ pornor1 s h all !'tD.'"<. or· csta.b
licll , o1• al<.o or· assl""t l • I.ak1nt: or 
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establishing , any lottery, gift enter
prise, policy or scheme of drawing in 
the nature of a lottery as a business 
or avocation in t his state , or shall 
advertise or make public, or cause to 
be advertised or made public, by means 
of any newspaper, pamphlet, circular, 
or other written or printed notice 
thereof, printed or circulated in 
t hi s state, any such lottery, gift 
enterprise, policy or scheme or draw
ing in t he nature of a lottery, whether 
the same is b eir.g or is to be conducted, 
held or drawn witb in or without t his 
state, he shall be deemed guilty of a 
felony, and, upon conviction, shall be 
punished by imprisonment in t he peni
tentiary for not less than t wo nor more 
than five years, or by imprisonment in 
t he county j ail or wor khouse for not 
less than six nor more than twelve 
months ." 

This section w'as passed uporl in the case of St ate v . 
Emerson, 1 s. W. (2d) 109, par. 2, where the court sa d: 

"'l'he people in framing the state Consti
tution (section 10 , art . 14) declared 
their disapproval of the establishing 
of lott~ries or schemes of chance ~ 
t he n&t ure of lotteries. by inhibiting 
the General Assembly f rom givin g legis
lative recognition t o such schemes, In 
the discussion and interpr etat ion of thi s 
constitutional pr ovision we have held 
t hat a lottery includes every sch~me or 
device whereby anything of value is f or 
a consideration allotted by chance. 
State ex rel- Hughes , supra , loe. cit. 
534 (253 s . ?' . 229). In St ate v. 
Becker auura , loc. cit. 560 (154 s . 
w. 769~, in line with our for~er rul-
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ings an d those or courts of last 
resort elsewhere, a more compre
hensive definition is .iven to the 
word, and a lottery or a. scheme 
in the nature of a lottery is held 
to include every punishable plan , 
s cheme , or device whereby anything 
of value is di sposed of by lot or 
chance. 

"The crime havir.J been properly 
charged, the proof of the existence 
of the e lements necessary ~o estab
lish it are held to be con8ideration, 
chance, and a prize. ·.ere tLese ele
ments shown to have been pr esent in 
the instant case? Let the !'acts bear 
witness . The moving consideration 
in t he making of the contract was 
the ~ayment cy the hol der of weekly 
installments; the chance was that 
of an early selection of the holder 's 
cor. tract for a discount; and the 
prize was t he f•J.rni ture t o be re
ceived. Further than this . the in
equality between the different con
tract hol der s whereby one might 
seeure "' 55 worth of furniture for a 
few dollars while anotr.er would be 
r equired to pay that am0~,t in full 
for the sa~e quantity of furniture 
consituted a prize, within the ,.,ean
ing of the Constitutlvn . The lack of 
knowledce of a hol der a s to when 1 ~s 
contr act wo~ld be discounted consti
tuted a chance 1 thin t... ... e contempla
tion or the law. " 

Unde~ the holding in the a bove case a lottary is des
cribed as a "scheme" or "Device" where anythi 3 of val~e 
is for t he considerati on allotted by chance . Under th 
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facts in your r equest there is no quest i on but th e con 
sideration is one doll ar and the chance is t hat subseq ent 
applicants t o the plan may not pay the original applic nt 
who has paid h is, or her , dollar . 

In the case of State ~ . Globe- Lemocrat Pub . Co. , 10 
s . h . (2d) 705, 1 . c . 713, pars . 1,2, and 3 , the court 
said: 

"It will be noted bot h the Constitu
tion and statute prohioit any scheme 
in the nature of a lott ery; and it 
has been several times neld that 
within their meaning and intent a 
lottery i ncludes every s cheme or 
device whereby anything of value 
is for a consioeratior. all otted by 
chance . State v . bmerson , 318 uo . 
633 . 639 , 1 . ~ . w. 2d 109 , 111 . 'l:he 
word has no technical meaning in 
our law . Lot teries are judiciall y 
denounced as especiall y vicious , in 
compar ison with other forms of gamb
ling, because by their very natur e 
they a re public and pestilentially 
infect the whole community . They 
prey uoon the credulity of the un
wary and widely arouse and aopeal 
to the gambling instinct . State v . 
Schwemler , 154 Or . 533, 60 P. 2d 
938 ; State ex rel . Home t>lanners 
Depositor y v . liughes , 299 Uo . 529 , 
537 , 253 ~ . W. 229 , 231 , 28 A. L. K. 
1305, 1310; State v . Becker , 248 
Uo . 555, 562, 154 s. ~ . 769 , 771. 

"The elements of a lottery are : 
(1) Consideration ; (2) prize; (3) 
chance . It is conceded that the 
first two of t hese were present in 
t he ' Famous !'c-ne s ' contest , here 
involved, the sole question being 
whether t he third e lement- -chance--
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was there . In England and Canada 
where the ' pure chance doctrine' 
prevails a game or con test i s ~ot 
a lottery even though the entrants 
pay a consideration for the chance 
to win a pr ize . unless t he result 
depends entirely upon chance . In 
the Uni ted State~ t he r ule was the 
s ame until a bout 1904; but it is 
now generally hel d that chance need 
be only the dominant f actor. 38 c. J. 
section 5 , p . 291; 17 R. C. L. sec
tion 10, p. 1223; Waite v . Press Pub
lishing Ass'n, 155 F . 58, 85 c. c. A. 
575, 11 L. R. A. (N. S.) 609 , 12 Ann. 
Cas. 319. Renee a contest may be a 
lottery even though s kill, judgment, 
or research e nter thereint o in some 
degree , if chance in a larger de
gree determine the result. lihether 
the chance factor is dominant or 
subordinate is often a troublesome 
question. " 

Also , i n t he case of Stat e v. McEwan, 120 s . w. ( d) 
1098 , 1. c. 1101, quoti ng from t he case of Affiliated 
Enterprises v. Gants, 86 F . 2d 597 , said : 

t'we l ike t he expressions of the 
United bt a t es Circuit 0ourt of Ap
peals, Tenth Circuit , i n the case 
of Affiliated Enterprises v. Gantz, 
86 F . 2d 597, loc. cit. 599, in
volving an ~junction proceeding to 
restrain an infr.1ngement or a copy
right on 'bank night .• The scheme 
of ' bank night' there was the same 
as described in the i nformation un
der consideration . The court said: 
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' The pl an or system portrayed in 
the copyrighted sheets discloses 
more than once that an admission 
charge must not be exacted as a 
condition entitltng one to par
ticipate in the drawing. Every
one , if he holds or does not hold 
or buys or does not buy a paid 
admission ticket t o the show, is 
ent i tled to r egist er at t he en
trance or in the l obby of the 
theatre , and he is the r eupon desig
nated by number opposite his name 
and must be permitted t o have an 
e qual chance with every other 
registrant in drawing the pr ize . 
This seems t o be a subterfuge to 
escape the s tigma of bei ng a lot
tery . It is apparent that no one 
would g ive prizes if all partici 
pants in t he dr awings paid n ac 
mission 4Ces . Show places are 
conducted for pr ofit . The pl an 
would be wholly worthles s as a 
money 111aking scheme , both to 
l essor and l essee . It is f urther 
apparent that when non-p~ying 
participants and those who pay 
a wmi ssions are e ach iven the s ame 
chance at drawing the prize the 
lucky number may represent one who 
paid to get in only because of his 
i nter e s t in the drawing . Indeed, 
t hat is mo1e thnn pr obable . lhen 
how can it be maintained that the 
supposed evasi~n converted a l ot
tery or gambling device into a 
mere altruistic opportunity and 
occasion to bestow a gift . If 
not within the literal definitions 
of t hos e vices , plaintiff's plan 
and s ystem is too closely akin 
to have t he protection and a ssis
tance of a court of equity.' 
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The court in tLe case of .:>tate v . !!cEwan , supr a, .further 
said: 

"We agree with t he rea~ oning in the 
above cases t hat a suffic ient con
sideration exists in the scheme to 
come withln t he t€.rms of our statute , 
which makes it a fel ony to establish 
or aid in €. stablishing an, lotter y , 
gift ent~rprise, policy or scheme of 
drawing in the nature of a lotter y . 
We are supported in this conclusion 
by the fol l owing authorities : Ci ty 
of Wink v . Gr iffit h Amusement Go ., 
supra ; State v . Danz , 140 \'•ash. 546 , 
250 P. 37 , 48 A. L. R. 1109 ; Feather
stone v . Independent Se.vice Station 
Ass' n (Tex . Civ . App . ) 10 s . w. 2d 
124; Affili ated Enterprise s , Inc . v . 
Gantz , supra ; ~aughs v . Porter , 157 
Va. 415, 161 s . ~ . 242 ; Iris Amuse
ment Corp . v . ~elly, supra ; State ex 
r e l . ~ . ~ ox 1heatre Co ., 144 Kan. 687 , 
62 P . 2d 929, 109 A. L. R. 698 ; Common
weal th v. Wall ( ~ass.) , supr a ; Jerman 
v . State , 54 Ga . App . 738 , 188 s . w. 
925 , loc . cit. 927 . In the last case 
cited the Court of Appeals of Georgia 
had thl s to say : ' It cannot alter the 
.fact that tLe onerator may have gi ven 
f r ee chances to some wi thout the pur
chase of tickets; even so , tl1e lotterz 
scheme as to a agrt enterprise was 
present-ro-all t o rest , and this fact 
did not prevent-rt from eing a lottery 
under t~e law of Geor gia.' ( I talics 
ours .) 

"The court also quoted with approval 
the followi ng from Equitabl e Loan & 
Security Co . e t al v . ~aring , 117 
Ga . 599 , 44 s . ~ . 320 , l oc . cit . 327, 
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62 L . I • b. . 93 , loc . cit . l JO , 97 
Am . ~t • .t.ep . 177: ' As fast as statutes 
are passed or decisions made , some 
skillful change is devised in tho plan 
of oper ations , in t~e hope of ge tting 
just beJond t ne statutory pr ohibition ; 
but , so lorg as tro inherent evil re
mains , it matters not now the special 
facts ma' be shif ted, the scheme is 
still unlawful .' " 

, 

In -issouri a lottery is any sche~e or device wh1eby 
anything of v~lue is , for a consideration, allotted b 
chance . o..> t ote vs • .Gmerson , 31C • o . 633 , 1 ~ . f . • {2d) J9 , 
111; State ex r·e l . vs . li~·hes, 299 ... o . 529 , 253 s . · . 329 , 
28 A. L . h . 1305 ; State vs . t..e cker , 248 .o . 55, 154 s . h . 
769 . 

The ~ n · lls~ anG Lederal forms e re a like ln that they 
do not specifically n ... .lt..l r consideratior: , but th~ eletnent 
is implied. .1he l.:Onetar'j ... orm li.•.i ts tl.e comll .... e ration 
to the payment of money--le~al tender . The Judicial form 
is so named bec&use state courts , in the absence of s~tu
tory definitions have frequentl y used it . 1ho Judicia 
and ~tatutory forms requ ire a payment to be made ; name y 
a d irect benefit t o th~ nronisor . The r.tissruri form -
quires only "consider ation 11 in any form r ecognized by aw . 
It appears in the singular form and represents t he total 
cons ideration from all c ontestants as a unit . 

'lhe isscnri form keeps alive 1.he spirit of' article 
XIV , ~ection 10 of the issouri Consti t~tivn, and ~ect~on 
4704 , 1:< . o..> . ,assour i , 1939 , a nd g i ves to the word "lottery" 
i ts popula r and non-technical meaning-- a 6081 which al~ 
definition makers have sought . This def+nitlon is brlrf , 
clear, complete , comprehensive , and satisfactory in evrry 
r espect . lt assembles t he e l ements of a l otter y in bo~d 
relief , shows their r elation to each other w1 th no att~mpt 
to place any limited or confined meaninJ on Jne or more 
of the elements . It furnisLes an accurate standard or 
hard stick for test ing any lottery s cheme . 
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There are two kinds of chance which a r e recognized 
in diff er ent ~ urlsdicti?n s a.s cr..e of the e lements ofJl ot
te ry . Some courts follow what is known as t he "pure 
chance doctri ne , t.h i l e oth~..r j urisdictions hold to t~a t 
of "dominant" chance . 

17 R. c. L . 1223 says : 

"Chance as one of the elements of a 
l otter y has r eference to the a t tempt 
to attain certain ends not by skill 
or any known or fixed r ules , but by 
the happening of e. subsequent even t 
incapabl e of ascertainment or ac
complishment by means of human fore
sight or ingenuity , ann it is es
sential ~· ·~· ::- ·!} in order to e;i ve to 
t he scheme t he c~aracter of a l ottery. 
In t he \..nitE. d ~tates -;. •· ~· "" lt is 
not necessary that thi s element of 
chance shoul Q oe ' pure ' chance but 
may be acco panied by an element of 
calculation or even of c ertainty . " 

Under the above rulin~ a lot t ery is descr i bed as 
something J. &.....,""' • v at; a subsequent t i me. and. , under J;}le 
facta i n yoLr r ~ruc a t so~e ol t~e ear li er applicants to 
t h is scheme , or pl an , voul d ot der ive any bcrcflt , un
less t r.e later tipplican ts con tinued to buy, end give t:pe 
doll ars worth of defense stamps ne se t ut under t he ? lan. 

The same proposit i on ie pr es ented i n 38 Corpus J~is 
291. 

Commenting up )n t h e element of chance , Thomas on . 
Non- Mailable atte r , ~ection C7 , pa~e 79 , said : 

" · ·•. .r * :but one can not r e.ad t he 
opinions of tre courts on t his sub
ject without b eing i n:pressed with 
t Le prooosition thet charce , after 
a ll, consists in our i gnorance of 
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the event uoo1 which a wager is 
l aid , rather than upor anyt hlnr 
that inheres in that even t 1 ~¥~~ . 
If a man does not know whether an 
event will turn out one way or thee;. 
othur and he s takes money on i t, 
as to him the event will haopen by 
chance , becaus e it is or ought about 
without his will or choice . " 

·-

A New York Court in People vs . Lavin , 179 N. Y. 
164, 1. c. 169 , 71 a . ~ . 753, in d iscussing the e l ement 
of chance, said: 

"Therefore. , that may be a matter 
of chance to one man which is no t 
a matter of chance to another, 
and with differ ent men the chances 
of the occurrence of any even t may 
differ greatl y . lt may be said 
t hat an event pr esents the element 
of chance so rar as after the exer
cise of r esearch , i nvestigation , skill 
and judgment we are unat l e to foresee 
its occurrence or non- occurrence or 
the forms and conditions of its oc
currence." 

The Supreme Court of the United St ates i n Dilli ngham 
vs . ~cLau~hl in, 6~ L. Ld. 742 , 1 . c . 747 , sald: 

"',,'hat a man does not know and cannot 
find out is chance as to him, and is 
r ecogni zed as chance by the law. " 

The gener al rule is ampl y staLed in ~Lomas on 
l~on-.i.ailable - a t ter, .:>octiot. l C, page 35, c.s follows: 
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"The general r u le r elative to the 
consider a t ion in schemes of t h is 
class, deducible fro~ the adjudged 
cases and the ele~entary pr inciples , 
may be f or mulated as follows : Where 
a promoter of a bus i n ess ent~rprise , 
with the evident design of advertis
ing his business and thereby i ncreas
ing his prof its , distri butes prizes 
to some of tLos e who call UT) On him 
or his agent , or write to him or his 
agent , or p .• t themselves t o trouble 
or inconvenience, even of a slight 
degr ee , or p e1 form s ome servi ce at 
t he re.ue st of and for t he promote r , 
the part ies r ece iving the pri ze to 
be determined by lot or chance , a 
sufficient consider ati on exists to 
cons t itute the ente r prize a lottery 
t hough the promoter do es not require 
the ;~~ent of anything t o him direct
l y by tnose who hol d chances to draw 
prizes . " 

Other cas es to the same effect ai·o: Uni on Gas and 
Oil Co . vs . \ i£deman Oil Co ., 277 s . w. 323, 330 ; ~cN)lty 
v. Kansas City, 198 s . \l . 185 ; Mayfield vs . Eubank , 2 8 
s . \• • 243 , 246 ; Mayers vs . Groves Bros . and Co ., 22 S w. 
(2d} 174 , 177 ; Lo vel and vs . Bode , 214 Ill. App . 399 ; 
Maughs v . Port er , {Va. } 161 s . ~ . 242 J 38 c. J . s . 7 , 
p . 291; ~ucker v. Lolan, ~09 Mo. App . 442 , 456; Under wood 
Typewriter Co. vs . Realty Co . 118 Mo . App . 197, 202 . 

CONCLUSION 

In view of t~~ ahove authorities , and under the 
description of t he plan and scheme set out in t he "Th~ 
Sal es Plan for Defense St amps and Bonds" , we are of t e 
opinion that this s cheme , or plan, both i n itn theore leal 
and prac t ical effect is a lottery under Section 4704 • s . 
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Misso uri , 1939 , and Art i c1e 14 , Sect ion ll. of the .. !iss I uri 
Constitution . I 

Respectful:y subnti~ted 

\'
1

• J . ELli~E 

Assistant lttorney General 

AP! ROVED : 

ROY McKl'jTRlCK 
Attorney tieneral of • issouri 


