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.FEES: A sheriff, constable or‘any other officer is not entitled
' to a statutory fee for serving notice on insufficient

oheck.
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Honorable Wilson D, Hill F l L E
Prosecuting Attorney ) :
‘Ray County S ,
Riehmond, Missouri z/?f.M/i p
Dear 3ir: ! _

We ere in receipt of your request for an opinion from
thls department under date of September 286, 1941, which 1s as
follows:

"May I have an opinion on your inter-
. pretation of the law appliceble to the
following factss

"Under Sectlon 4696, Missourl Revised
Statutes, 1939, the maker of ‘an 'in-
surileient fund check' 1s deemed to
have the intention to cheat and defraud
if within five days after receiving no-
tice that such check has not been paild
by the drawee, he fails to pay the
amount of the check together with ell
costs and protest fees,

"Is the serving of the notice under
‘thls sectlon restricted to an officer?

"Is a Sheriff or Conatable who served
such a notlce entitled to a fee of
fifty (50¢) cents, together with a
mileage fee of ten (10¢) cents per
mile for the milea actually traveled.
in serving the notice? If the fore-
golng are true, then should the maker
of the check be taxed the Sheriff's
fee and mileage as part of the costs
mentioned in said check?

"If the check is not pald after a no~
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tlce has been served by the Sheriff,
and an affidavit 1s filed and a war-
rant 1issued and the defendant 1s ad-
Judged guilty can the Sheriff recover
both mileapge on the warrant snd on the
notice which he served?"

Seetion 4696, R. S, Mlssourl 1939, provides as fol-
lows: }

As against the msker or drawer there-
of', the msking, drawing, uttering or
dellvering of a check, draft or order,
payment of which is refused by the
drewee, shall be prime facie evidence
of intent to defraud and of knowledge
of insufficlient funds in, or credit
with, such bank or other depositary,
provided such maker or drawer shall
not have pald the drawee thereof the
amount due thercon, (together with
the drawee theresof the amount due
thereon), together with all costs

and protest fees, within filve days
alfter receiving notice that such
check, draft or order has not been
peld by the drawee."

The above section specifically statves, "# together
with all costs and protcst feea, i+ ' Thig section is not
a part of the criminal prosecution for the resaon the drawer
of the instrument may pay the same to the drawee before the
five days have expired and in that way would have no con-
nection with the criminsl prossecution of the case. That
part of Section 4696, supre, 1s merely a civil matter and
a matter of evidence. Thaet 1t bears no conmnection with a
eriminal charge and i3 only a civil procedure to aid in
the collection of an insufficient check was indirectly
held in the case of State v. Taylor, 73 8. W. (2d4) 378,

l. c. 381, where the court cited the following:

"In the ease of City of St. Louis
v. Sternberg, 69 lioc. 289, the de-
fendant appealed from a judgment
imposing a fine for violation of
an ordinance requiring persons
practieing law to obtain a license
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and to pay the clty collector $265 an-
nually therefor. The Judgment was at-
tacked here on constitutional grounds,

But this court upheld the judgment of

the trial court. In its opinion it

made a distinction which seems to be

in point here (69 Mo. 289, loc. cit.

303): 'This 1s not a proceeding on

the part of the c¢ity to collect the

amount of license required by the
ordinance, but is instituted to re-

cover a fine for a breach of it com-
mitted by defendant in practicling law
without such license, and although he

may be subjected to the payment of the
fine he would not thereby be entiltled

to the license. The mere fact that de~-
fendant d4ld not proecure the license

does not ereate the liabillty, but

the fact of His practicing as a lawyer
wilthout suech jlicense. It was hls privi-
lege to decline to pay the {25, the
required sum for the license, and 1t

was only wherl he continued or entered
upon such practice without sueh license that
he became liable to a fine. It 1a, there=
fore, the collection of the fine, and not
the license fax, which 1s sought to be enw
forced in this proceeding, "

In this case thé questlon of imprisonment for a debt
was before the court and 1t held that the $25.00 to practice
low was a.clvil matter, but when the attorney continued to
practice law without the payment of the $25,00 license fee,
then it became a criminal matter.

~ Under the facta%in your request 1f the drawer paid
the drawee the check within five days there could be no
eriminal proasecution. ?

You also ask in your request if the notice set out
é restricted the serving of the same
to a sheriff or constable. In reading this section we sece

‘no such restriction as it merely says, "within five days

after receiving notice that sueh check, draft or order has
not been pald by the drawee." TUnder this clasuse said no-
tice could be aerved by an individual or in any other man-
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ner and becomes a questlon of fact in the proseceution as
to the prima fecile evidence of the intent and should be
proven as any other ordinary fact.

The fees allowed e sheriff are set out in Section
13413, R. &, Missouri 1939. Section 13415, R. 8, Missouri
1939, provides as follows:

"No sheriff or ministerial officer in
eny oriminal proceeding shall be al-
lowed any fee or fees for any othe
services than those 1n the two prs-
ceding sections emmuercted, or for
guards not actually employed."

In an exeminstion of Sections 13413 agnd 13414, suprea,
we find no fees allowed for the serving of a notice such as
deacribed under Section 4696, supra. Since under Sections
13413 end 13399, R, S. Missourl 1939, 1t does not specifical~
ly state that a sheriff is entitled to fees under Section
4696, supra, then he cannot collect either e fee or mileage.
In the tase of State ex rel. v. Brown, 146 Mo, 401, 1. c.
406, the court salds

7t is well settled that no officer
1s entitled to fees of any kind un~
less provided for by statute, and
being solely of statutory right,
statutes allowing the same must b~
strictly construed, State ex rel. v.
Viofford, 116 Mo, 220; Shed v. Rail-
road, 67 Mo. 687; Gammon v, Lafayette

"Co0., 76 Mo, 675, In the case last
clted 1t 1s said: 'The right of o
publie officer to fees 1s derived
from the statute. He 1a entitled
to no fees for servieces he may per-

- form, as such offlcer, unless the
statute glves 1t. VWhen the stotute
fails to provide a fee for services
he 1s required to perform as a pub-
1ic officer, he has no claim upon
the state for compensation for such
services.,! Williems v. Chariton Co.,
86 Mo. 645."

Also, in the case of Nodaway County v. Kidder, 129

\
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S. We (24) 857, 1. c¢. 860, paragraph 8, the court said:

"Tt is well eastablished that a public
officer claiming compensation for of-
flelal dutiez performed must point

out the statute suthorizing sueh pay=-
ment. State ex rel, Buder v, lackmann,
305 Mo, 342, 265 5. W. 552, b343 State
ex rel. Linn County v. Adams, 172 Mo.

1, 7, 72 S. W. 65563 Williams v. Chariton
County, 85 lio., 645."

CONCLUSION

In view of the above authoritieas it is the opinion
of thils department that the serving of the notlce as set
out in Section 4696, R. S. Missourl 1939, does not restrict
the scrvice to a sheriff, constable or any other offlcer,
and does not set out the procedure of such servicey and
for that rcason it may be served In any mannsr snd becomes
a question of fact K to be proven in the trisl of the criminal
case as to the intent to defraud on the part of the drawer
of the instrument.

It 1s further the oplnion of this dspartment thnt if
& sheriff or constable or any other officer serves such no=-
tlce, the fec for his services 18 not a statutory fee, and
he serves the same under a private contract for the ons who
employs him. Of course, If a complaint is issued under Sec~-
tion 4695, R. S. Mlossouri 1939, and & notice hes bcen served
&8 under Sectlion 4696, supre, the sheri ff, if he serves the
warrant, 1s entlitled to his fee and mileage upon the warrant
but not upon the notice. .

Respectfully submitted

W. J. BURKR :
Assistant Attorney General
APPROVID: :

‘VARE C. THURLO
(Acting) Attorney Gensral
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