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PROSECUTn{G Nf'lORNEYS : SHERIFFS: When said ofricers may be 

appointed to act as Probation 
Officer. 

August 4 , 1937. 

.~;..rs . .. . iv . Henderson , 
~ecutive Director , 
State Children ' s Bureau, 
Carrollton, Lissouri . 

Dear -rs . Henderson: 

FILE 0 

j r 

This department wishes to ack, owledge your request 
f or an opinion wher ei n you sta te as follows: 

"~duty assiLned t o t he State Social 
security Co~uosion by t he 59th ~eneral 

saeubl y is that of ' the s upervision of 
juvenile probation under t he direction of 
but not i n dero~ation or the orders of 
Juveni le Courts .' See C. S . &. B. 125, 
ciec . 4 , ~aragraph 4 , · settinb out the 
duties of the State Cowuission as t hey 
appl y to chi ldren ' s l aws . 

"This was forwerly perforr...ed under the 
Board of Charities and Corrections 
Sec . 14172, h . S. 1929 . 

" report has today been received by the 
Children ' s Bureau which functions under 
t l e ~leeoosynary ~oard a nd carried this 
duty since they were transferred in 1933. 

"'The report received i s frou hobert L. 
Gideon , Jud~e of the 31st Judicial Circuit 
and a ccorupanied by a certified copy of an 
order which reads as folloua: J:. ddressed 
to the State Board of Charities and 
Corrections , J efferson City. 
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State of ~issouri ) 
5 

~ay AUJuillil~~u Term, 
County of Taney ) 8 193'1 Court of said County , 
on t he 18th day of ~ay 193'1 the fo llowi ng ~ong 
other proceedings , were had , viz: 

1HEriEAS, ac cording to Section 14 ,171 
Revised Statut es of Lissouri, 1929 , it is t he 
duty of t he Circuit Court to appoint a suitable 
person to serve as Probati~n Officer for t he 
Count y . 

AND WHER~ , Ther e is at t his time no one 
appointed to serve as said Pro~ation Officer; 

AND I:EhE~ , 1.any cases come before t he 
Juvenile Court for hearing and in such cases 
a Probation O·"ficer i s needed to investi sate 
and make the proper reports . 

I T I~ TULHEF<Jrl}; 01-W~.L:D by t his Court that 
Dougl as _ahnkey , t he Pros ecuting .H.ttorney of 
Taney County , be a nd is hereby appoi nted to 
s erve for tho years of 1937 and 1938 a s 
Probation Off icer of 1aney County , ~ssouri, 
and that he be paid for such service out of 
t he County .rtevenue the s um of Three Hundred 
uo~ars per year for such services as provi de d 
bv afor esaid Section 14 ,171. 

Rober t L. videon , Judge 31st 
Judici a l Circuit.' 

nPresULably this appoint ment was made under 
t he i hlpreasion that Section 141'11 gaTe the 
Circuit JudGe the right to appoint t he 
Prosecuti ng .H.ttorney under t he clc.use 'f~hich 
r eads , '~he Circuit JUdge shall desi~nate or 
appoint ~ officer of ~ county, or ao~e 
other per son to serve as Probation Officer.• 

n .:e e.re asking en opinion as to th• l egality 
of this appointment under a l l points of t he 
l aw covering duties of Prosecuti ng Attorneys, 
s alaries and fees of Prosecuting l ttorneye, 
Probation Off icer ' s dut y as a r epresentative 
of the child in a hearing before the court, 
Probation Officer ' s dut~aa a peace officer, 
etc . 
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"The follmr.tng information is desired as 
it applies (1} to counties over 50,000 
( 2) counties under 50 ,000 . 

~uestion 1. Can a Prosecuting Attorney 
e desic~at~d by the Circuit Judge as 

Probation Officer (1 ) in counties 
50,000 or ov~r (Sec . 14136-14158) (2) 
counties under 50 , 000 (See. 14159-14181) . 

~uestion 2 . Can a Sheriff or any other 
elected officer be appointed and serve 
as Probation Officer? 

"These questions appl y to the JuTenile Courts 
of ....!st.ouri under Article 8 , and Article 9, 
R •• a. 1929 . 

"Section 14144 specifies that the Probation 
Officer 'shall be present at court i n order 
to represent the interests of the child when 
t he case is heard.' 

"The same section also specifies ' Probation 
Officers are hereby vested with all the 
power and authority ot sheriffs to make 
arrests and perto~ other duties pertaining 
to t heir office . 

"It is highl y i mportant that an opinion be 
r ender ed as earl y as possibl e on these points 
as a guide in the organization of a Juvenile 
Department under t he Social Security Co .unission . " 

I . (a) 

In an opinion rendered by this department to br . Percy 
f . Gullic, Prosecuting Attorney of Ore~on County, under date 
of June 15, 1937, a copy of which is enclosed, wo held that 
it would be proper tor t he same per son to hold the off i ce of 
Prosecutin& Attorney and the office of Probation Officer in 
counties of less than 50 ,000 inhabitants, and further that 
said person would be entitled to the compensation of both 
off ices . 
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(b) 

It 1a to be noted , however, that we pointed out in 
t he above opinion that were it not for Section 14171, R. s . 
~o . 1929, which specifically provides that the Circuit Judge 
may desinnate "an officer of tbe c ounty," Which necessarily 
includes the f rosecuting ttorney, the latter office might 
be said to be incompatible wit~ t he of~ico of Probation Off icer 
inasmuch as Section 1417~, R. s . , o . 1929 , makes it t he duty 
or every county officer to r ender t he Probation Officer every 
assistance possible. 

Section 14144 , R. s . ~o . 1929, provides for the ap­
pointment of a Probation Officer in counties of 50,000 or 
more inhabitants, in part, as follows: 

''Tho circu1 t court or the criminal 
court where cons ~ ituted a s a juvenile 
court under this article shall appoint 
a discreet person or gpod character, 
not under the age of t wenty-f ive years , 
to ser ve as probation officer during 
t he pleasure of the court . u 

In t he statutes relating t o counties of 50 ,000 or 
more inhabitants we find no provision which author izes the 
Ci rcuit Judge to appoint "an officer of the county. " ·te do 
f i nd , however , a provision in Section 14149 , R. s . ~ .. o . 1929, 
making it the duty of the ~osecuting attorney t o render such 
aid to t he Probation Officer "as 1-ay be consistent with t he 
duties" of his office, as follows: 

"It shall be the duty of all circuit, 
prosecuting and oity attorneys , repre­
s enting the state or any city i n any 
court held i n the counties afore said , 
to ~ive to t he probation officer such aid 
in t he performance of his duties as rnay 
be consistent with the duties of the 
office of such attorneys. It shall be the 
du y of any police officer , constable, 
sheriff or other a uthorized ~erson making 
an arr est of a chil d under t he age of 
seventeen (17 ) years, in the counties 
aforesaid, to bive i nformation of that 
fact at once to the probati on off icer, 



- . . 

l.:rs . ,f . W. rle::J.derson - 5- AU 'USt 4, 193'1. 

or one of hia deputies , and also to 
furnish such probation officer with 
all the facts in his possession pertain­
inc to said child, its parents, Guar dian 
or other person intereatea in such child, 
and a lso ot the nature or the charge upon 
which such arrest has been ~de. " 

In the case or State ex rel. v. Bus , 135 -o. 1 . c . 338, 
cited i n the above opinion, the court in holding that where 
one officer has so~e supervision over the other, or is J equired 
to deal with , control or assist hiL, the offices would be in­
compatible, said: 

"The remaining inquiry is whether the 
duties or the o1'tice of deputy sheriff 
and those of school director are so 
inconsistent and inco~patible as to 
render i t improper that respondent 
s hould hold both at the same time. At 
common law t ho only limit to t he number 
ot ot.-.ices one person might hold was 
t hat they should be comnatible and con­
sistent. The incompatibility does not 
consist in a physical inability or one 
person to discharge t he duties or the 
two offices, but there must be some 
inconsistency in the functions of the 
two; some conflict in the duties required 
ot the off icers, a s where one has some 
supervision or the other , is r equired to 
deal with, control, or assist hLm." 

The very fact that the Prosecuting .H.ttorney may only 
r ender such aid "as oay be consistent with the duties" or his 
office, is evidence ot the fact that the Legislature con­
sidered that there were some duties attached to the orfioe ot 
Prosecuting Attorney that were inconsistent with t he duties ot 
a Probation Ottioer. 

This is evident when one considers the l anguage or 
Section 14144 , R. s. ~ . 1929, Which declares that the Probation 
Officer shall be present in court in order to r epresent t he 
i nterests of the child , as follows: 

"It shall be the duty of the probation 
ott1cer to make such investigation of 
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the child as r~y bo required by the 
court , to be present in court in order 
to represent t he interests of the 
child '\men the c l'se i 'l beard, end to 
furnish t o the court such infor7~tion 
and aesiotence as the judge may require, 
and to t eke char ge of a ny child before 
and fter trial, a s may bo directed by 
t he court." 

••hereas, · in 5ection 14149 , supra , the Proeecutins 
Attorney is in court "representing the state. " 

In t he Dase of ~tate ox rel. v . Uunn, 277 ~o . 38 , 
1 . c . 44, the c ourt in hol di fib that one ~y not nold two 
offices t he duties of which aro inco~patible, said: 

"It i s ele~entary la that one ~y 
not hold t wo offices t he duties ot 
uhic h are incompatible. " 

In t he case of Stete ex rel . v . S'WOrd, 196 N. ~'1 . 
467, the .L..innesota .Juprer:.e Court i n pointi ng out •·hen public 
offices are i ncowpatible , said : 

"Public offiees are incom~atible 
when their functions are inconsistent, 
t heir performance r esultinL in 
antagonism end a conflict of duty, so 
that t he incumbent of one can not dis­
char ge with fidelity and propriety t he 
duties ot both.• 

From t~e foregoi ng we are of t he opinion that a 
person who holds t he office of Prosecuting . t.torney r:.ay not 
hold the office of Probation Officer i n counties of 50 ,000 or 
more inhabitants . 

II . 

&ection 10 of Article 9 or the - issouri Constitution 
provides f or the election of a uheriff by the qualif ied voters 
of ea ch county, in part , as f ollows: 
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"There s hall be elected by the 
qualified voters i n each county on 
the first Tuesday next following the 
f i r st -onda y in November , ~. D. 1908, 
and t hereafter every tour years, a 
sher i ff "" • *• " 

The above provision leaves n~ ~oubt that the ~heriff' 
i s a county of't icor, anCl follow·i nb the reasonillt, or t he en­
closed opinion, ·we are or the opinion t i..at e. Sherit:t' nay ho ld 
his office and t he office of Froba tion l.itficer in counties 
of less t han 50 , 000 inhaoi tant s , and further that oaid person 
would be entitled to t he co .. pensation of both offices. 

III. 

It is true that Section 1•14v , supra, makes it t he 
duty of a Sheriff in cukine an arrest of a child to ~ive i n­
formation of that fact a t once to the Prob~tion Officer, and 
to furnish the lat ter with all the fac ts in hio possession 
pertaining to the child, but such duty woul d not ......ake hie 
office incompatible wit~ that or the office of Probation Officer 
ina~uch as Section 14144, R. s . . o . 1929 , Tests the latter 
with the same power and aut hority to make arrests as i n the 
case of a Sheriff , thus: 

"Probation officers are hereby 
vested with a ll t he power nnd author­
ity of sheriffs to ~ke arrests and 
perfo~l other duties incident to 
their office . '' 

e ha ve ex~ned the duties of a Sherif f and a Probation 
Officer and do not find tha t s ame are in conflict , and we are 
t herefore of the opinion that a uerson who holds t he office ot 
Sheriff ~Y a lso hold tho office of ~robation Of licer in counties 
or 50,000 or ~re inhabitants . 

Hospeotfully submitted, 

a .. ~l.So:>~ul • 
A.P ... JiO { J...JJ : . As-sistant ttorney General . 

1. .t. . J. .. ~YLO.~. , 
(Acting ) Attorney General. 


