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OHILDRBI : Duties of State Ho .. relative to retllftling and eomm1tt1ng 
ch.i~ dren. Guar41anah1p. 
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ueat- ra . Henderaons 

Thio 1a to acknowledge 7our letter ot A~t Srd, 
1933, which 1a aa toUowas 

• 1 u wr1tiq tor an opinion e onoePn!Dg the 
Children • a Home at Carroll tozu 

sec . ltlo•. Cbap . 12&, UDder wh i o b .. now 
oper a te toll owift& the repeal ot Chapter 90, 
aqaa 

' A ch114 a4a1tte4 to aa14 hoM aball r-1D 
therein aa4 be aubjeot to the saa~dianah1p 
ot the board until a proper home 1a proclll'ed 
tor the oh114. ~e board ahall retUPft or 
d1aoharge auoh child when eat1af1e4 that it 
ia JDI~ 1D atnd or 41aeaae4 or tor O$b!! 
cauae 1a not a proper in"' te o t aaTcriio.e • 
Upo n auoh J'eturD or 41HhaPC•• tbe guJ-d1•­
ab1p ot the boud ahall ceue aDd the oh114 
ehall agai n be UDder t he ouatod7 or h1a or 
her parent. &1J.&rd1m or cuato41all. ~ 1!1 ~H' 

Q.l. Who 1a the guardi an or cuato41an to 
w~o• a chlld oaT~ be returned artv banns 
bMn oollllitte d b7 a juvenile c OUJ't Ull4e 
Sec. ltlOl ? A pArent! or tbe CountJ Court? 

f 

Q. e. What conat1tutea ' bona tide rea14ence•? 
Sec. 14101 sa711 'All co~tt .. nta to aa14 
ho~e aball be -de bJ the Ju.•en1le court o., 
t he count7 ot auch ch1ld•a b ona t1de rea14ence?• 
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~. a. lt a ootmty baa et'l'ed ad baa aco epte4 
jlll'1adiet:1on over a ob1lcl that 1a D.Ot aetuall.J' 
a bona tide r e14ent, doea that oount7, _,. ita 
coaaa1ttaent ot the chi ld to thta boa thePebJ' 
aoe.-pt t he poa1t1on. o'f cua\041an of' the child! 

Q. 4. Can a eount, retu" to aocept the r•tUJ'Il 
ot a child it baa com:~~1tted to tt. ae, 1t the 
child le ahOWD, under ~eo. 14104• not t o b• a 
proper inmate ot t he Bomet" 

st t he juvenile Judge ~1ve consent tor the 
l"eturn or the oh114 to t.!e oount7 end th• 
d1aaolut1on of' the atate par41aaah1p, according 
to nee. 1•1oc and 1410ar 

Thank J'OU tar e e&PlJ' de4181on.• 

Section 1•095 n. s. 1929 , creat-•• and eatabl1ahea an m­
at1tutton ao aa to provide ne&ledtd aad 4epen4ent children a 
teaporar.r home pendtQg lecement 1ft perm&Deat tam11J homea. 
proper eare and tnatruotlona. Reglect.S and 4•pen4ent child­
ren, under aeventeen 7eara ot age., onl7 •&1 be ac1a1tt ed t o th• 
State no~•· ( Sece. 1'100 and 14101 R. s . 1119). 

• egleeted" and •dependent" children are t hoae det1ne4 b7 
Sect1on 14101, we quote 1D part: 

• (a ) n.pendent upon t he public tor n ppo_rt, 
or (b) 1n a atate or hab1tual vagan.c7 ot­
mend1c1tJ, or 1a (c) 111-treated, and that 
bls or her lite, health or moral e •r• en• 
4angered b7 continued cruel treat .. nt. 
neglect, 1m~al1t7• or groae m1aeonduot 
o~ tt• pareat•, guardians OP ouato41ana.• 

Such ch ildren (neglected and dependent ) are g i ven t "' the guard1aa­
ab1~ or tbe State Ho~• b7 rormal e~1t~nt atter citation aa1 
h•ar1D&• 

Sect.ion 1C101 R. s. 1989 , provide• 1n putc 

"All co:a1'*ente to aatt hOlM anall be 
4e bJ the juYeD1le oourt ot the ooUD\7 

or a\1oh cb114'• bou t14e rea14enc•. 
Etc.. ot) o -o- • . • 
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Section 1•102 B. s. 1919 ~ prov14ea 1D part ae tollowac 

• The judge shall thereup~n cite t he parenta, 
guardian• or euatodlana or auoh ch114, 1t 
within the eount7, t o a how o.auae be tore the 
court, at a tiM eDI place ~4, wb7 aueh 
child •hoal4 not be co .. ttt.&.• 

Secti on 1~03 R. s. lal9, provides 1n part: 

- s a id jUdge ehall exa 1ne tDto tbe taota 
alleged, and it he f lnda tbe allegat1oaa 
ot the coaplaiJlt to be true, etc • • • •, 
t he judge aball eater an ordel' co ltttas 
t he child to the gaard1an81blp of aaU 
boaM.• 

hat 1a the relatloaah lp ot the State Ho• t o auoh ch114 
atter t heir co ~lt .. Dt' Section 14103, aupra, al.a pPOvidee: 

• .v * • • • whereupon all r1pta ot the 
par4mta, guai'Cl111l or cuatod1aa to tile 
ouato4~, contr ~t, aerviee or earntng a ot 
the ch llcl ahall be auapended. • 

Secti on 1'104 pl'ovldea 1n parta 

" A ch ild ad.lllltted to •atd home ahall re2ain 
t hore1n and be atbjeot to tba suar4!anahlp 
ot the boud unt1.1 a -proper h.oH 1a l'ocul'eCl 
tor the child. Etc. ._, (; • • * • • * • *• • 

Thua, the atatute placea an exclusive guardian• 1p 1n tbe 
State Ho• over ehllclren co 1tted to th•. After the tate J~ 
acquil'ea gue41allah1o over oh1ldren, how -~ (or doe s) it d1yea' 
1taelt th.ret.oa , it poa~1ble ' e again quote troa Section 
1'102, aupraa 

•• • • • t11 auch cb114 1l' re ~ uz-n e4 to 
'~ U (parnte, guard1ane, or eu~tod1an ) 
uatodJ bJ' order of aald boaJld; •it .,.. .. 

e quot• aleo !Po• Seot1on 14104. eupra, namel7t 

• • • • • The board ahall return or <!!•charge 
e ac h c h ild w en aat1at1e! £bit it ! a UD• 
aound 1n a1D4 or 41eeaee4 or tor other caua• 
1e not a proper inmate or ea14 ho•. Upon. 
euch r eturn or d1echal'ge tbe aaar4laneb1p 



or the board eball eeaae and the cb114 
ehall ag a , n be under t he cuato~ ot hia 
or her l)at"ent, guardian, or custodian. 
~ • 0 • tf 

e quote from Section 14107 n. s. 1989, whic h providea 
•• t'olloft& 

•wt eneyer a ny such ob11d haa b ecome ••lt• 
euppo~\1ng or hie peren'•• suard18ft OP 
cuato41an have beoo~ abl• t o ~roT1d• 
tor him and are othvw1ae n1tab1e, the 
board _,.. d1acharge him; whDeuf)oll the 
suard1&ae)-.1p ot the board .Oall c••••· 
end he at.ll be ent1 tled to hla ea»n1np• 
with power to oontract t'oP h!a aeP91c ... 
or ahall be retuztned to the C'l•to47 ot 
hie puente_ guar41an or cuetoatu •• t l-e 
board ma7 direct.• 

The statute provide • tn no uncertain l nnguage that the 
board abal1 retuPn or 41eubal-se auoh cb1l4 (1) when it ( Stat• 
HOM) 1e aat1et1e4 the ch114 1e unaoun4 1n m1n4 or d1aeaae4J 
(2) or tor other cauae 1a not a proper 1naat• or aaid ho2e; 
(3 ) 'When the ch1l4 or cb114l"an. have beoo•• aelt- aupport1ng; 
(4 ) ~en tba parent•- guar41ana, or ouato4i&D or euoh ch114 
become abl e to proY14e ror thea; ~ 5,l b)' op.-at1on ot 1 ... (aJ 
adoption by otn«r partiea, (b ) becOD1ng ot age, (c) and perhap•• 
lt" euch eh1l dF'en are ad 1udge" delinquent b7 j unnil e court _. 
aenteneed t o retoraatory. 

Thue, t he gwuod1a.'lah1p ot the State 3ome cont1nu& " until 
auoh c nt1ngonc7 oecura. The atatute g1vea ao.e latitude to the 
State Uo•• ~1en i t provides aa1d home ~~Y return or d1aoharge 
such children !2!:. other oagae but th1a cloea not permit ttwholeeate• 
returning or 41achar ~1ng, but must be tor aubetant1al cauee 
depending upon the taota in each case. 

This b~lnga ua t o 7our !1rat quea~1on. 'rbe at atutee here1D­
before quoted from J')r ()Vide i n each i natance when the child is 
.--.turned t hat 1t ar al1 be t o the parenta_ guardian, or ouato41&Jl 
whence taken tro~. (Sect1ona 1410S, 14104 and 1.107 ) 

±t 1e our opinion that when the guar41anah1p ot t he board 
ceaeea. f or the .reaa:ma hereinbotore given, that t he children 
abal1 be returned t o t he cuato41 ot the per110n. or peraona. th.,­
were taken t rom b7 · t he juYenSle court. If it be tbe perentP. 
then auch c h Ud ahaU be returned to th•- al'l4 if ! t be the 
pal'd!an or cuetodta. then aucb retlll'ftillg .h;! 1 be to t h-. 
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However, a ~ that the p rente, guardian, or ouatod1an, prior 
to the State oae '• guar41aah1p, beooae dterward:; 1naane or 
dle or ca.nnot be looate4 wen 'be 3tate B.~ deatrea to return 
the ch114 - the 'o whoa ahall they re returned f The anne!' 
t o this questi on dlapoaea ot your forth and titth lnqu!rea. 

S.ar1UC.1Bd the pr•1eea eatabl!ahed aboYe, relative to 
a child'• oo.-1~' an4 SQaP41anahlp to and b7 the r tate Uoae • 
.. quote t'rolll ect1on 1.&101, to-w1te 

•• • • • Arq two o1t1&ena or the oount7 
ma7 .ate co•pla1nt 1D writing to the 
judge or aald jUYenile court atatma 
that 1n their opinion euch a cb114 1eJ 
* • • • • ... 

In th1e manner the jnva:t11e courta aequ~e Juria4ict1on. 
AD4,pend1ng d1at>Oelt1on or the -.tter, the ch114 would be un4u 
the direction ot tbe judge or t he juvenile court. After cltati• 
ano hear1aa the court aakee ita order OOIIDillttlq the guardlanahlp 
ot the child to tbe State Ho• or dlaalaaea the •ttv, which 
action reatorea tbe cnaato4J to the parent, uardtan, or custodian. 
Thu, the oh11cl la UDder the cour-t'• 41rect1on onlr until the 
•ttet- la deteratn... beD the juvenile court awarda the f t ate 
Home guard!anahlp ot a ehil4 t h e court '• 411'eo~1oa, authorltf 
and jur1adiotion over the .. tter ceaaea. or courae~ jUYenile 
courta 7 aequ1Pe jm-1a41ot1on 1n caaea of c!ellnquencJ• e uoe 
ot the opinion that beeauae a cb114 la awarded to tbe State Bome 
b7 the juyenile oourt tba.t tact doee not gl'Ye the oourt the 
right to d1aaolve t he paP41anabip~ neither la tbe court '• conaent 
neceaaa17 wh• tbe State Ho• returaa or 41eehargea the ob1ld. 
~h1a diwpoaee ot you. fittb queat10D. 

In aner to ,.our fourth queat1on 1t 1a our op inion that 
the county fro~ wbleh the ch114 1a cOJIClittltA could r ctuae 1n 
aome 1natancee to accept the r t~rn ot the obild. Por example, 
t he atatute ••1• the board aball retarD the eh114 to bia parents. 
guardian. or cuatocl1an, aD4 1t the count7 la not auch ·~ retura 
ea1d child to it. But 1t the COlmi7 ••• the ouato41c ot tbe 
child before hla oa.alt..Dt, tben auch oh lld abOald be returned 
to the ooun'J". • belt••• the queat1on that ia bothering the 
board 1a when the cb114 haa no parenta and the count7 waa Qro.-14• 
1a& top the child and euoh comaltllllt t o the St te tloae at tbe 
1Dattaat1on ot the oOUD'J. 

Section 14100 providea in paP\: 

• ... • • •, aDd t he children reoel.ed &ball be 
div14ecl among the aeveral couDtlea •• j'Qatl7 
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aa poaa,ble, taking into cona14 .. at10D 
tbe nUIIber or auoh c hil dren 1ft each 
couat7 and ita population. • • • • •• 

.ltter a ohild ia a charge or tbe oouat7 an4 waa oom111ttecl 
b7 zaequeat or ••h, Ulen , 1n our opill1on, the cb114 ab.oul4 be 
returned to the ooun'J'. It the peP•ta, s-N1an, or cuato41aa 
are dea4, inaane, or oa..,not be toun4, thea the ob114 aboulcl 1D 
our op1n1on be ret\ll'Ud to the cou.nt7 where comaJ.tted tro~. U 
the count1 wi ll not acoept the ob1lcl or children returneeS., thea 
th~ ahou14 be delivered to the ouatoq ot the ju-.en1le court 
or j uvenile ott1cer ot t~ count7 whence com21tted. 

Section 14101, aupra, 1n part provides: 

•All oo .. lt..ata t o aa14 ho.- ahall be 
made b7 t he j1t'Yen1le court ot the eouat7 
or ~ob oh114'a boua t ide rea14enoe. ~ • " __ ..... .....,......., .......... 

You dea1re to know wbat 1• meant b7 •boaa tide r ea14eno•"· 
c. J ., Vol. 8 , p e 1 146, detinea "boaa tide" aa tollowat 

·In sood ta1th, without tl'aud or 4eoe])t1on •• 

Residence 1a a •tter ot intention, in Trigg y_. Trigg, 41 S. w. 
(2d) 58& 1. c. 189, tbe Kaftaaa Clt7 Court ot Appeala in ita opinion 
held: 

•we ho14 1D aoeor4 with the general expreaa1oD 
o~ the law that rea14eoe 1a largel7 a Mtter 
ot intention ••iden.ced b7 ao• aot or aota 
l n contor.1t7 wltb auch 1ntent10D, ete. • • •• 

The rea14enoe ot a child la 4eteratDe4 b7 the doa1clle or 
h1a parenta. We quote h-om Lac7 •· W1111-, 8'7 11o. 180t 

•Regularl7, the dom!cUe o t' the »arenta ia 
that o~ their children. • • • • • • • • •• 

Alao quot1QS r roa &dth v • Youna, 138 o • App. 66 1. o • 

• ow UDder the olreusataneea ot thia oaae, 
tbe tatber bA•l dle4 without re•oklQI 
h1a rou ae •• to the ~t•• ot the oJ3114, 
an4 lt reel4ins at the tiM with the pand­
t)Arellta. next ot kiD, •• believe that 
1natant17 upon tbe death or the rather, the 
gl'&ndtatber a aa t•d tbe poe1tion ot parent 
and that h1a 4oa1e1le becaze tbe doaiame o~ 
the cbll4.• 
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e therefore <!Paw the conclusion that a s a general 
p~opoa1t 1on when the child ie under the curtoc!y' ot a guardian 
or custodian that t he domicile o t auc't 1e the 4 olll1c1le ot the 
chlld . Th1a annera 70UI- aecond queatiCII1. 

The atatutea require the j udge ot the juYen1le court t o 
examine 1nto the tneto, and one tact be ing wheth.r ott no t the 
ob114 ia a bona tide r oa14ent. 'l'here.tore. before the court tq 
oom~it a cb1ld t he court b7 ita ju4t;ment tilde euob child a 
bona tide resident ot the count7 ti'04l whenoe OODI411tted. we are 
ot tbe opinion the jUdgaent ( ot the tacta) 'b7 the court precludea 
the count,. hom takin8 an oppoa1te poe1t1on . Th1a anne1-a 70ur 
third 1nqu1PJ. 

You have a~ed bJPotbetical queat1one &D4 we haye 4evote4 
•• rmch apace to the anawera thereof " \ho'QJSht zutr1c1ent . Bow­
eyer. auoh anawei-a ma7 not coyer a part10\llar oaee our annera 
4ea11n0 1n the •in on general conclua1ona ) , eo •• request that 
1t we have not annered t o JOUl' aatta.taot1on a particular que t1on 
ple ~ ao at nte t aota and •• wil l render our opinion upon them. 
Op1n1one ahould be predicated on the taeta an4 the law ~?171ft8 
thereto and not deal 1n seneal1t1ea OJ- A abetPact propoa1t1ona 
ot law. If we mA1 aer.e J Ou further •• will be pleased to 4o ao. 

JLH: KO 

Juea L. liomBoatel 
Aaalataat Attorfte7•Genei-al. 
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