CHILDREN:

Duties of State Home relative to returning and oomitt.tng
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Am't 8’ 1933.

Mrs. W, W, Hendersocn

Director

Stete idome for Children
Carrollton, Missouri

lear Nreg, denderson:

This is to acknowledge your letter of August 3rd,

1933, which is as follows:

"I am writing for an opinion concerning the
Children's Home at Carrollton:

Sec, 14104, Chap. 125, under which we now
operate following the repeal of Chapter 90,

says:

'A child admitted to said home shall remain
therein and be subject to the guardianship
of the board until a proper home is procured
for the child. The board shall return or
discharge such child when satisfied that it
is 'nsound in mind or diseased or M
cause is not a proper inm-te of sa

Upon such return or discharge, the ;-rdin-
ship of the board shall cease and the child
shall again be under the custody of his or
her parent, guardian or custodiam, /‘FFFf#"

Qel. Who iz the guardian or custodian to
whom a child can be returned after having
been committed by a juvenile court under
Sec, 141017 A parent? or the County Court?

Qe 2. ¥hat constitutes 'bona fide residence'?
Sec. 14101 says: 'All committments to said

hore shall be made by the Juvenile court of

the county of such child's bona fide residence?"
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Qe 3. If a ecounty has erred and hes accepted
jurisdietion over a child that is not sectually
8 bona fide resident, does that county, by its
committment of the e¢hild to this home

acecept the position of custodisn of the child?

Qe 4. Can a county refuse to sccept the return
of & child it hss committed to the ilome, if the
child is shown, under fec. 14104, not to be a
proper inmate of the Home?'

¥ust the Jjuvenlle Judge zive consent for the
return of the c¢ch to kis county end the
dissolution of the state guardianship, sccording
to See. 14104 and 141037

Thank you for an esrly decision.”

Section 14098 R, 8, 1922, creates and establishes an in-
stitution sc as to provide neglecked and dependent children &
temporsry home pending rlecement in permanent family homes
proper care snd instructions. Heglected end w.ut chila-
ren, under seventeen years of age, only mey be admitted to the
State Home. (Secs. 14100 and 14101 E, s. 1929).

"heglected and "dependent” childrem are thos: defined by
fection 14101, we guote in part:

"(a) Dependent vpom the public for surport,
or (b) in a state of habitual vegreney or
mendieity, or is (e¢) 11l-treated, and theat
his or her 1ife, heslth or morals are en-
dangered by continued cruel treatment,
negleect, immorality, or gross miseonduct
of ite parents, guardisns or custodians.”

Sueh children (neglected end dependent) sre given to the guardimm-
;21p of the State Home by forzal commitment after citation and
”1“.

Section 14101 R, 2, 1989, provides in part:

"All commitaents to said home shell be
made by the juvenile gourt of the county
of such chiid's bona fide residence.
Bte. = & & #."%
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Section 14102 R, 8, 1989, provides in part == follows:

"The judge shall thereupcn cite the parents,
guardisens or custodians of suveh child, if
within the ecounty, to show cause before the
court, at & time and place named, why such
child should not be committed."

Section 14103 R, 8, 1929, provides in pert:

"S01d juige shall examine into the facte
alleged, snd if he inds the allegations
of the complaint to be true, etec = & & &,
the judge shall enter an order committing
:oh:r:hald to the guardisnship of said

"het is the relationship of the State Home to sueh child
after their commitment? Section 14103, supra, also provides:

"% # « # , whereupon all rights of the
parents, gvardien or custodian to the
custody, control, service or earnings of
the child shell be suespended.”

Section 14104 provides in part:

"A child admitted to sald home shall remain
therein and be subjeet to the guardianghip
of the board until a proper home is procured
for the child, Bto. « « = & & # » & & #,%

Thus, the statute places an exclusive guardienship in the
Etate Home over children committed to them, After the “tate lome
acquires guardianship over children, how may (or does) it divest
itself therefrom, if possible? ¥e ageain gquote from Section
14102, supra:

"% # & # until such ehild 1= returned to
Liwde (parents, guardians, or custodian)
ustody by order of said board; #» ws"

We quot2 also from Seetion 14104, supra, namely:
"% # * » The board shall re or d r
esch child when ntisﬂ.ﬂ"ﬁ' it T¢ une

sound in mind or diseaged or for other cause

is not a proper inmate of salid home. Upon
such return or discharge the guardianship
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of the board shall cease and the child
shall aga'n be under the custody of his
or her parent, guardian, or custodien,
'R E R B

7e quote from Section 14107 R. 8. 1989, whieh provides
as follows:

" enever any such child has become selfe
supporting or hie pérents, gnrdm or
custodian have begcome able to provide
for hiz and are otherwise suitable, the
board may discharge him; whereuvon the
guardians-ip of the board shell cesane,
end he shall be entitled to his earnings,
with power to contract for his services,
or shall be returned to the custody of
his parente, gusrdian or custodian as ¢'e
board mey direct.”

The statute provides in no uncertain language that the
board shall return or discharge sueh child (1) when it (State
Home) 1= satisfied the child is wnsound in =mind or disessed;

(2) or for other cause is not a proper inmate of said home;

(3, when the child, or children, have beecome self-supporting;

(4) When the parents, guerdians, or custodian or suech chi
become sble to provide for them; (5) by operation of law, (a)
adoption by other parties, (b) becoming of age, (¢} and por!:sl.
if such ehildren are adiudged delinguent by juvenile court
senteneed to reformatory,.

Thus, the gusrdianship of the State iome econtinues until
such ¢ ntingeney occure, The statute gives some latitude to the
State Home when it provides salid home may return or discharge
such children for er but this does not perait "wholesale"
returning or dischar:ing, but must be for substantisl cause
depending upon the fects in each case,

This bringes us to your first question. The statutes hereine
before ted from provide in each instance when the child is
Mt&mt it shall be to the parents, guerdian, or custodian

nce en from, (Sectionsz 14103, 14104 and 14107)

tt is our opinion thet when the guardisnship of the vosrd
ceages, for the reasmms hereinbefore givem, that the children
shall be returned to the custody of the person, or persons, they
were taken from by the juvenile court. If it be the psrents,
then such child shall be returned to them, and, if it be the
guardian or custodien, then sueh returning shall be to them.
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However, assume that the parents, guardian, or custodian, prior
to the State Home's guardisnship, become afterwards insane or
die or cannot be located when the State fome desires to return
the ¢hild - then to whom shall they re returned? The answer

to this question disposes of your forth and fifth inquires.

Bearing mind the premises estsblished sbove,relative to
a ¢child's commitment and guardianship to and by the “tate liome,
we quote from Section 14101, to-wit:

"% # # » Any two citizens of the county
may make complaint in writing to the
Judge of said Jjuvenile court stating
thet in their opinion such a child is;
R R R W

In this manner the Juvenile courts aequire jJjurisdiction,
And,pending disposition of the matter, the child would be under
the direction of the judge of the juvenile court. After citation
anc hearing the court mekes its order committing the guardianship
of the child to the State Home or dismisses the matter, which
action restores the custody to the parent, suardian, or custodian,
Thus, the child is under the court's direction only until the
matter is determined. ¥"hen the juvenile court awards the Sftate
Home guardianship of a child the court's direction, authority
end jJurisdietion over the matter ceasses, Of course, Juvenile
courts may asequire Jjurisdiction in cases of delinguency. ve are
of the opinion that because & child is awarded to the State Home
by the juvenile court that fact does not give the court the
right to dissolve the janship, neither is the court's consent
necessary when the State lome returns or discharges the child,
This disposes of jyour fifth guestion,

In answer to your fourth question it is our opinion that
the county from which the child is comuittéd could refuse in
some instances to sccept the return of the child., For exsmple,
the statute says the board shall return the child to his parents,
guardian, or custodian, and if the county is not such why returan
said chlld to it. But 1if the county was the custodian of the
child before his commitment, then such ehild should be returned
to the county. Ve believe the question that is bothering the
board 1s when the child has no parents and the county was provide
ing for the child and such commitéed to the State Home at the
instigation of the county.

Section 14100 provides in part:

"s » » », and the children received shall be
divided among the several counties as justly
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as possible, taking into consideration
the number of such children in esch
county and its populstion. « & & & #"

After a child is a charge of the county and was comnitted
by request of sush, then, in our opinion, the child should be
returned to the county, If the perents, guardian, or custodian
are dead, insane,or cannot be found, then the child should in
our opinion be returned to the county where committed from, If
the county will not accept the child or children returned, then
they should be delivered to the custody of the juvenile court
or juvenile officer of the county whence committed.

Section 14101, supra, in part provides:

"411 commitments to said home shall be
made by the juvenile court of the eounty

of sueh child's bona fide residence. # & "

You desire to know what is meant by "bonms fide residence”.
C. J., Vol. 8, page 145, defines "bona fide" as follows:

"In good faith, without freud or deception.”

Kesidence 1s a matter of intention, in Trigg v. Trigg, 41 8. W,

(2d) 583 1. ¢. 589, the Kensas City Court of Appeals in its opinion
held:

"%e hold in sccord with the general expression
of the law that residence is largely a matter
of intention evidenced by some sct or escte
in conformity with such intention, ete. = » &"

The residence of a child is determined by the domicile of
his parents. We quote from Lacy v. Williams, 27 ¥Mo. 280:

"Regularly, the domicile of the parents is
that of their children. & # % # & » & & "

Also quoting from Samith v, Young, 136 Yo, App. 65 1. ¢.
T™: 4

"low under the circumstences of this case,
the father having died without revoking
his oronise as to the future of the ehild,
and it residing st the time with the grand-
parentes, next of kin, we believe that
instantly upon the death of the father, the
grandfather assumed the position of parent

end that his domicile became the domiclle of
the Chiu..
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We therefore draw the conclusion that as s general
proposition when the child is under the curtody of e guerdian
or custodian that the domicile of such is the domicile of the
child. This answers your second question,

The statutes require the jJjudge of the Jjuvenile court to
examine into the facts, and one fact being whether or not the
child is a bona fide resident, Therefore, before the court may
comnit a child the court by its judgment finds such child a
bona fide resident of the county from whence committed. We are
of the opinion the Judgment (of the facts) by the court precludes
the county from taking an opposite position, This answers your
third inquiry.

You have asked hypothetical stions and we have devoted
as much space to the answers thereof we thought :ufficient. How-
ever, such answers may not cover a partieular case our snswers
dealing in the main on general conclusions), so we request that
if we have not answered to your satisfsction a particular guestion
plecse state facts and we will render our opinion upon them,
Upinions should be predicated on the facts and the law applying
thereto and not desl in generalities or as sbstract propositions
of lew, If we may serve you further we will be pleased to do so.

Yours very truly,
James L, HornBostel
Assistant Attorney-Genersl,

APPROVEDS

T ROY WeKITTRICK
fttorney-Ceneral,

JLHEG




