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FILED 

Jt 
Hono~·u.ble J..u...8o:J l . ,Iu\Jki ns 
Prooecutin~ .tto1 r .. eJ 
..J&.lltts County 
Bu..Ltulo , ,L.~.JOUl' i 

.Jet.:r ::)ir : 

l'his office i3 ir. 1 e..:;t-i.J?t or· yJUI l..::.;t~r o1' .. _pril 1.-Jt 
r e .l.~..tu->t irt~ ..... n. o..:.!. .. io. upoi t .......... i.'vllo •. i 1<..) '1-a ..... .stion: 

' ,huthcr v.. J,ro ... o..:;Jtit ,J t..vtor .oy i.,) o ... -
ti tle~..o to ..: .. 1-r .... e .. J er~on , .... ud fiv -.~.ppl i 
ut tio .. 1 i'o.c ..... .3C 10ol fun ... l o.... .Jetore tne 
county o ourt o1' h i s county , t... .:~c ... 'o r 
t.e ex-.lu~~iou oi ~ ~ "bs~~~ot oi tit le. 

In view ol' tne 1act that tllis y_uestion nt.s been c.Ul 
swered by tz .. is o1'1'ice o severt:.l occt...;.:.on ..... to .... · various prose
cutii.L._. "'ttorney3 v ... • t 1e 3~8.vt: , ' • uue \. 0 the int\"j .• :e.;t oJ..' tne 
coUI.Lty cow:ts o.~. t ne v ... .~.·ious .:.o 111tic.s , · t is .1..' elt ueoessa.t.~y 
t o uO intO tne ~ ~ ter e t .;o . .... e 1011\...>t h ~vi t l ... he i t6U ilt LlinV. Of 
outlinin~ , I .i...~.·s~ , t i.e -lut of ..... count court i th .coupeot to 
sc.uool 1'un\.l .L...O.rt-" ,e lo .......... ..> , .... L. , .., _cor , "t"".l.- :J utics o.i: a 
prO.:JOCU~ing att orney JO.lCU.C'nin t 1lb .;a ... e . ort .... ._.e loans . 

I . 

U.uJ.~J.· tue s v..ttut e;;;> Oi" our s tc... te , it i:;. the uuty or tne 
severul c uunty cuuJ.~t~ to ... 111 __ ontly ..:;ollec ~ , J. J.'eser--ve unu se
curel y inv o.:1t __ o 1.... ..nu utlt-..J. • ....J:·erty vel ..~ • ...,ir._, t.J l:.llc 0ounty 
SC.J.OOl lunu. . rni.; -....tlino ... ·it;y L~ ... et Oill. i.u. )t.. v{iiO.t 10.;76 , \ • v • 
!.isLour·i , l 'J.:><J , \'vuicn rauJ.., d.> 1oll owo : 
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"It is he1·eby J...~..Uuo tHo uuty of the sev-
ol~ul county courts OA.' t n.is state to di l i
._.ontly collect , preae.~.-vc : .. U.hl. securely ii.
vcst , ~t the hiuhest rute of interest that 
CCLU ut:. obtuineu , no!:i ox.ceea.in...; e~._,ht nor 
losu tu ..... .u .!.'our .~:-or .:u1.t per annw.1, on un
bncuru..b~red 1~ea1 o3tuta security , \.ol~th o.t 
all tiuas ut least uouble thb s~ lo~ned , 
Wld uuy , ir1 i to;l uL;c ... ~;;tion, require per
soiw.l se-curity iu t.A<ld.it ion tuereto , t he 
proceeus 01 all ll.t.Ont:>yu , cltocks , bonds a nd 
oth<.r p1 o_ erty IJvlou_,ill{... to the county 
school l'und; also , tho net proceeds 1'rom 
tue ~ule 01 cstr uys ; ulso , tao clecr pro
cocas 0.1. CLll penalti es una to ... feiturea , 
WlO. ot all l'inus oollootea. L.. t te ~everal 
oountie~ for uay b~e~cn 0.1. the penul or 
.1ui l i tttry l aws 01 tlds btate , una ull .lLlOneys 
~dliUil bltdl be _vuiu by persons , u..., un ey_uiv
ulant foJ.-. oxe.w.ptioL l'.i'O r.illtury uuty , 
&hull [Jblon0 to ....L•U -.~u ~(,ou.:ely invested 
una. sa.cr0a.ly p .r'o.Jel ·v eu in the sev~ral coun
ties (,... d u. cu unty puol i o acuool l'Wld , tne 
inuoJe OJ. \.ui~o;u J.'UlHl ~l.ttll bo oollt;Ctea. du
llUt:illy W:l<l l'u.i Lhi.'ully u. jH. op_·iu te.d 1 or· es
t.uLl~uhiuo li.ilti .. uln"l-t..lr .. L~u f.ree puolic 
achooL .. in tnu .:~uve~·'" 1 uounties of this 
state . " 

y;t) ..L'inu 1'UJ.I.ficl' LliLlt ...;00tior~ 10.)8'-', h . J • .iisHouri, 19.:>9 , 
reads ~s foll owD : 

'' t/heneve.r tu n·e snull be i ·1 t.h<., county 
tret.SU.J.-y uny money bolon •. ).n.J to tne co.pi
tt.l ol' t . .le scnool i'unu OJ. L.ny t-o n.:iliip 
therein , tne cvunty uuurt 01 .,ucn uounty 
allull lo..JLL tw.; sw~e .1.'or tlLe ni,)li..>t~'t in
terl-st tnat c;...n bo obtaindd , .uot uAOoed
in~ eiL:ht nor le~s tnutl four per cont per 
WlL.U' , u.J.)o •. 001.di t iono • uu ~ ubj t...ct to t.le 
rost .• :ictionb h .... .1. oin. i'tor scv l'O.J.'th . " 

.. ~s to tho exact :p..?octh.lure IJ.(;Cossary r or the iJocu....·Lll!> o1' 
l oans f r o..a tno co..tnty or to-.1nshiJ:) school fundJ , your attention 
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is next invitee. to section 10084, R. ~ . Ui ssouri , 19.39 , which 
reads as f ollows: 

" When c..ny luoneys oelonuil4!. t o ::>uid funds 
sh~ll be loaned oy the count y courts , 
they shul l c&use t 11e sume to be secured . 
by a u.ort t....aoe .l.n J.'ee on reul t:Jstata with
in tbt: county , ..Creo f~o"'. ull liens t.nd 
encwllol'nnces , ol' tntl 1/d.l ue ol' aoubl~ t ne 
a..wouut O.t.' t.ne lo..w. , \\1 t r1 a bonu , tllld way , 
if they aed~ iL necessary , ulso require 
per sonul security on such bond; und no 
loan Sllf.lll be .llLu.a.e to' uny person other 
t han e n inhubitunt of the ~ume c ounty, 
nor ahall any person be accept ed as se
curity "no i..:. not o. t tne ti.ue o. resia.ent 
householder therein , \ Iho uo\, s not O'tln and 
is not a.ssess ea on property itJ. an b.lilount 
equtil to that loaned , in auuition to ~11 
tne aebts fo.r: \1uich ne is lie1ol~;; aud prop
erty exompt 1' L'O.w. extlcution. In e1ll c~se s 
of loun , th~;:; oonu sll.t.o.ll Le to the county, 
fo~ tt1e use of' tn.e t mmshi p to \dli ch the 
funa.s bel onb , ~a. ~uall specify the time 
wnen the yrincipa l is payabl e , r~te of i n
terest and tne time when payaol e ; that in 
defuult of payment of the interest, an
nually , or i'uilure by pl'inci p&l i n the 
bond to g ive aaa.itional security when 
tnereto l awfully required , both the prin
cipa.l c..na. i L.terost sht.J.l become a.ue blld 
payabl~ forth\,i th , ....no.. tht..t all i ntdre::st 
not punctually puia. s hall bear intt:Jl'&st 
tit tne ..;a.m.e r.J.tE- of int \,I'es t us the prin
cipul . But before uny lo~ shall be ef
fec t ed , the borrower shall file with the 
county court un abstruct o~ t i~le at t he 
time he Il l es tiis tonu ana ~ort~~ge to t h e 
roc;..l estate \w.t.dc l1 i s to bu .W.O.l.' t t,ageu . " 

The ful'ther int ention of the l euisl a ture on this que s 
tion may be found in e. portion of ~ection 10.:585 , .1 . s . .. tlssouri , 
19~9 , which rcuds ~ s f ollows : 
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" "' * * I.a till case.J of l oan of s~hool 
fund a i n t.ne Vl1riou s cowttied , tne ex
pense ol' ura\-tiu~.- ~:-.nd prepe.r inJ secur i 
t ies t.Ht>l'eio""~, t-lhl oi' &c'{nowleu._:ing 
unu r·eooru.in.t.:. w.ortt,aL.es , iucluuin5 t ,e 
fees 0 1· ul l offic ers fo.l.' t 11e f 111~ , 
c~r vH .:'in~ or .recording such .luort0 etges 
unu. othcl.i' securi ti ~ ... , sllull be ptti a by 
tlle borrowers respe~.:tiv ely . 11 

rurnint... no\1 to tJ.ltt vonst l tu tio.u. o.r t.Le .St.ute of Mis 
souri , \.c.. no ce thu.t. t.r1ere is u !)l'OVision pL·ohl uit i llJ t he use 
or pa yment 01' the co unty tJCh ool .1.' u.nu. .tuoney .J.' or t111Y o t her pur
pos e \lhatso cv .... r exc upt .1'or the .l.d:linteuullce 0.1. .1.'ree public 
scnools t..n.u t.11u v l..a ... ~ -;...u.l vtt ... ·~i 1..y . ,.,J ... ·ef~r t.o J\J.:ticle :J..I , 
Lection b , 0.1. c 41- ~uudti tiut i oll of l.i~ ... ouri, \~.uioh l.'eads a s 
f oll ows: 

• 

'"1'he .l"Ioceed~ 0 .1.' u.ll. lahU~ til-.~t have 
be~,n o~· !lt-l't;o.• t er r....:...~ b e ...,ra.ntau by the 
D1itatl ~t.~t~J 'tv this Dtate , ~.u.u not. 
O'G!lOrwiso3 <...IJ ~- 0p.1.· i ~... tttu by t.uis vt..u't.,tt or 
-en~, JL.i teu vtutes; ulso , all moneys , 
s tocks , oonu.s , lw1ds u.nu other ~ropurty 
fi0\1 beloubi ng to uny ~tute runli for pur
poses of cducution; u l do , t1.~ u.e't. p.L·u
c~eds of wl st.J.t~~ oJ.' laJ.J.u~ t1Uu. other 
pl~operty ~:.nu e J.' J.' octB thu t .w.~:.y ts. ccru~ t o 
t ile dtutic 'uy oscheat , fr om unclt~.i.m.ed 
divi denas anu uistribut ive shares of the 
estates of uecettseu tJdrsons ; t.lt:>o , ts.ny 
proceeds of' l.. lw su.let:> 0 .1.' t.ae publi~ lc.ilids 
\',hicn wt.y .uuv e oecu or htH.'etu.'t e.c !Ll:J.Y be 
puid over to t nis vtate (if Conwr e s s will 
consen t tu such tiPl'.i·opt·iution ) ; ulso , a ll 
ot..tter 6l'uhli ~ , .;ifts v.r oevisas t .clut uuve 
been , OJ.· ~ ... .t·eur Le.r Iilt;..Y Ut; , nL.ue tv tui s 
S t.ate , ..wd u.;t otherwise upp:s.:oprlC:Lteu by 
the d tutc o:r. t.he to.L'4.i~ 0.1.' tne brant, 1!>11't 
or uevis~ , snull be paiu into the ~ tiate 
treasury , and securely invested aud sa
credly pJ.· esel.~veu CI S u publ i c school f und ; 
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'the un.t.Luu l i nooma ol' W!liiJh f und , to
uether \li ·~ n so .11uch ol' t11o ordinary 
.. :evunuu o1' tlw .>t....a.te u.D !!l.t.Y be by l aw 
set ttp.;.J..l"t ... 'or "C!lut p t...l:pose , sh!.lll be 
l'ai thtully l;.i..ppropri uteu f or· 3stablish
inu an~.~. uuillt~uino tile tree public 
schoolJ ~n~ ~J~ ~t~te Gnivursity in 
thi.;; u.rti clo pl.'vvi<..e~..o. t'or , .:.tr.d tor no 
other us~Js o;.· purposow H1l....a. t:.Joev cr . '' 

\,i th respvot to tne LJ.e.IIlbers o1' tlle county court, we 
h t.. ve cxt~.inull the stu"tut~s lh.l 1'in ... t.J.a t t lloy .:nu s t perform the 
Lut i es i mposeu u ~ou t~e~, oven thou~ no p~ovision i3 ruade tor 
tno pay.int;)nt ol BJ\._t~uJ.Lse s i n porfor..rl.n ..... .my r.poc i u l duties. It 
h a s b e en hol t.. tu ..... t the ..avr ... b vr::; o:&.' the county uourt o.re not on 
titled to tilly .r ee o;. 1'eus 0.1.• CJX.fl ..)LL.Je ...1oney iL.curred in the in
s pection of tu.LY l ..u1d. o .~. lwlll~ 0.1.f'ure.J. au st.cu.rity for school 
lotills. Vt ~ J.inu thi::l i.uterp.r-..tu.tion in thu case of smith, Judge 
v. Pettis Coun ... y , l..;b --> • .. . ( .... a.) 2Li... , 1 . c . ~uo , \\'here tne court 
s aid: 

"The: :.:ul -:- is estt..blished t.nat the right 
of t:. !)Ublic v.l.'l. L.L...J. to vO. lp a4~<.Ati on 
.i.ll.Us·t be t'v~.~.ueu O•l a s tatute . It i s 
e quully esta blished thut :Juch t.. atatuto 
i s strictly conot r ued ~~ainst tho officer. 
Uoduwuy Count; v . Kidder , ~. o . o.)up ., 129 
v • • • c..,a u5? ; • .•• .ll·Q v . vurio'th.n 0ou.nty , 
..:>41 .o . 1115 , 111 v • ~ • • "-Ci 18 Z. _. * *" 

From a furtndr c :x:a.u.J.na tion of tno d ecisions, we find 
that off icers m.ua t !>or form tuc.ir .1u t.1 es ~.1 thir .. tu.e tJtrict limits 
of their leuul uu'thority. .~c. rel"\Jr _vurtioularl y tc the c a se of 
I,am, r Township v . ~ltJ O.J.' Lumr, G61 . o . 1 71 , 1 . c . l t:>9 , where 
the court S..tic.l: 

" Officur s u..re crautures ol' t.ae l C1W , \.hos e 
L• utie~ o.re usually rully .tJIOViue oJ. f ur by 
atntut e . In a \ t.~.Y t11.ey ul·e aeent s , but 
they o.I e uever beneral u0 ent s , 114 t he sense 
t hut tnoy are huUporeu by neither custom 
nor lt...w .... na. in t .. h ... s ense t nat they are 
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ub~o lutely 1 ro.., """ 'ollo· .• tlL ir o~ ...... 
volition . i'er· .... oL.., u<.i ........... ln_ \:i t_l tne..J. 
... .J sv .... h . ...,y ...... itr1 .f'ull .t>.nOwd eu.e;e 0.1.' 
tue l iu t ... t ions 0.1. 1.neir c.1 .... e.~. ... cy c..lld 
of tuc l aws ..... ich , p.r.-e s crio i llu their 
uutieu , nauu~ t~G- .... oout . luey uro 
tru.3tees ~s to the public •uorwy \,t.~.ioh 
001:1es t o their t.<:.n s . .r .. 1e rul e s \' . .uich 
~overn t h i s tr~st aro the l~w pursuant 

. t o ' hlch t.L.o wvney i s pai u. to t he.w u.nd 
t1.1.e la.v. by \.h i en thoy in turn P14Y i t 
out . 1anifest l y , none of the raa~ons 
whlcn operat e to _cnder r ecov ery of 
money vo lunt~rilJ ~~1~ unuer ~ ~etuke 
of l o.\J by a privat e pors0n , i.<.pplie s to 
un Ol fic er. T.Uc lu\t \tHi ch f i:x.e~ h i s 
uut i €i.J is n i s po'"~er oi' t..ttor ney ; i"'' he 
n~ol~ct to follo~ i~ , nis ce~tui ~u~ 
trust OU.)ht not t o . u.1. i'er . In ..L'act , 
public r:olicy requi1·cs th .... t t.tll offi
c'"' roJ b~ re~uir•cu to !!ur for .... their \l.U
ties .1 thi n tu{;.; stri ct lillli i.J.J ol' t:1eir 
l e&al tluthor lty. " · ( tma.e:t·suol· i .U:: ours . ) 

.. ..lso , i.n the case of 3 ti.line .... ounty v . l'ilorp, 88 3 . . • 
( 2a. ) 186 , 1 . c . 186 , the oo uJ:t, iu nolo.l1.~.u tnat public officers 
a c t a.J spec i .J.l tr·ust&es , \ti th v ery li.LIJ.i t eu. ~uthority, i n relu
tion to run .... ~ nel~ lu t.1. u ... t for· t .. ~ publiu .t'Ol' :jOllOOl purposes , 
s a i d : 

" )t .lj • It m.us t b o J.' e.mor:.t.b c. r od t u.u. t 
t.nia 1~ tL c~~~ ~here public of f i Lers 
\/er E; u0 tir1._, 1 o~ u uover llli.l3lit&l aub
~iV itiiOn o£ tuo s~~to , b county , in 
rel~;;. l.. lu. to J. und.s holu i1 .. trust tor 
t.J.~;;~ pu lie i.~or· SC!.lOOl pur•pv~es . .1. oth
iu~ l~ u~ttaJ. ~ett l~~ tn~u tnttt, unuer 
t:iUCh ci J.~cw ..s t unces , sucn O.J.'.t' i cer s ure 
not c..otin._. u.s they WJuld Ql;j inuiv 1 C.ua.ls 
witn t~Jir ohu ~~op~rty , Dut as &pec i~l 
t.t~u3to~s ,,l t ll b ver, liLLi teo. ...tU LI10J. i ty, 
t...J.td tt1ut e vury one uet..l in~ \dth t h em 
must tttke noti oe 0.1 . .' t hese lillli t a t1ons . 



Honoru.bl e J&mes P . Hawk i n s - 7- .. \.pril 5 , 194.; 

. Iou-cuO.hlCJ.' ~ "'ouu ty v • 
.... ~;:.;. . li) • • ci:...6 . " 

.uchley , 1 0.;, .o • 
LLUoi' SvOJ.~iilo ou~·& . ) 

,1.1. 

•rurninC> r.o\1 to 'the u.ut i ~Js 0.1.' th~ J?.t:usecu.tints uttornc y , 
wo finu tnl;oo uv'Lit:;S \~ell ~et out iu ....,uctiou 1;:;.94 , J.• • .J • • :i s 
souri , 19v9, v.hluu roads .... ~ .• .'ollow& : 

"Ilo JH...J..l p:.eoseuut~ u.L. uetend , ..... o -c.ue 
casu ~~1 ~e uir~, 11 ~ivil ~ui~s in 
\eJd -.:h 't.llu County i..., .in'C~ ... ~S vOU , ..L'epre
~Ollt uv.1e..rully the count..r il ull ....w.t t.~~·s 
OJ.' lu~' , inveJtit::titO e ll clf;.iJ..tS u._.uinst 
tue coun~..J' , ti.L't..W u.ll c o.ut1 uuts _ olu t~ing 
t0 ta 0-.......i .. ;...,S~ o~' t h) CuUuLf , ....lJ."' .Jo~.L<;~.ll 
ui ve .nls opinion , \li tnout l'eo , in Ll&.t 
tors u.~. l ttw L ... \ 1i-.: .1. tnt; ~ount.J i::;; in
tvJ.:t'j..., r.,~~... , €..HU in \il'i l.iln .. \wiJ.on dellianUed , 
tv thv C.Ju.n~.~.r (;0u..L't , J.1.. ull;l j-...J.-=>0 t ~u ... ·o
of ' ..... \.Cv \1 L -.,uU .. J.ti tL3 ill W.oJ.i...;JJ. vllt.:.L'e 

l!li...:J b~ -.~. -.:\.i -A h'VJ c oun.JelOl. • !~;.;; ~ ..... ul l 
_:so -tt~nd ~~ ~~0~~cutu , 0u beh~lr of 
the st~:...tu , ull c .Je.J bt:.loro justicos ~ f.' 
"' u p~.,;;aCt; , \.r.t:Hl. .. ~ho31 stc...te 1~ ...... ue a 
lh.trty thereto : 't •• '' 

Turnin._. to .. ectioH 129.59 , .1.\ • ... . . .i~~ourl , lJ..,iJ , \,~-, l' ind 
u provis i on i"ol.~ tJlC w...uunt ol' .JV.. ..... c...l'f vo oo .~:-£..lu t.~.1o prosouut ing 
uttorney , t u UL.Ount Ol' soL ... r y uerived :~.'row t lis off ice bt.iny 
a.cpend.eli.t u.ro ... 1 .. 1u popul<-tion or· .ui.;;, _t>c....L~tl~.;uluJ.' county . 

,,1 th res ... cct t.v 11.uv a.ut ies 0.1.' tllo p~ OSt..~.t .J.v..i..nv u.tt or n ey 
oonoernin~ t.he i' 0t...J t .. u ... t uccrue in his O.L· ... i cu , youl.' at t ent ion 
i s invi ted to .... t.ctiv .. J. 1~9":1 , •. • v . • iotJou.ci , 1~..>9 , <;.UlU wo \iuote 
t.a.;.~, t portion o ... tHi ... .-.:~'Lt. tute beur l hu ou tiJ.U '1uv&tlon t..t hanu : 

T'It 3h~ll btJ t hl: u.uty Ol.' t he proseuu.t int; 
at. torr ... ey t.) uharv..> upo.u bdw.lf Ol t. .. le 
oounty every fei3 th<t accruoo l"J. his of
.i.'ice uU. tv r\;>c ... lve tl:e ...>u......e , ~ .... u.t tud 

.. 
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end of efcn Lonth , P4Y over to tho 
county t~easurJ Pll . 0L~Yd collec~ed 
by nhJ. us l'l3es, tt:1Ki~ t\-O rec e i pt s 
t ... 1oref or , """ , " 

It woula sec_. i'1·om. tne u.oove und. 1\.>re'"'oin..; t hat the 
uuties of t.Lle pros~.; t iu~ c..l ttorney .L.'e 1.ui re uL.1 to rep1•esent 
t ne c ounty in ull le~al m~tters , ~i~inu n i a opinion, 'dthout 
t' e e , re~arvin(!, t..J.e lmt in ull ...... tte.t·s i.u \,hi c '1 ttle c ounty is 
inte.restea. . 'rne re-tUire.ut:nts i.1.. J..)SCU U)O-. ... vhc county court 
re spec~in~ l oLns from s chool runds a r e qui t e clear , and it i s 
evident that no l oa.al shou.lu. ~ve ... · oJ ... ._.ade until t.ne db o3truct of 
title llus been SLluLLi y tau. to tllt~ county court unl .. tue opinion 
ana ~crLitiot..t.ion 0.1. tn.~ j ... ·o·secut.lnw uttorney .1-'i-"st .n.uJ. t1lld 
otJtu.inea. "t. .IUI.t. t1L 1-itle to tno :real e~tut ... iuvolv eu i n e ach 
particular l o m i.; olt;c ... r L. l .. r'ree f1·o. ull llo.1~ una enoU!.l
branoe s , ana. tnut. the lippl i.;ln't for t,1tl loe.n hus a t;ood t111d 
~ketuole ti ~le . 

Gett ing to the j.uestion involved in your le~.~ter , u. s t o 
whether the t1pplicw1t · 1 ur this lo8.11 5houla. ;:q t ' 1e p£osecuti ng 
&t tor·ney , ... s sucn , c..I1Y ..1. C::t.; fCJJ. the ex...,.J.itla tior. 01 t 1.e ubs't.:J.•uot 
or' title , w~ wish t.o po11 t out.· t l·ule o. t t.v ~... e o Court of 
t -1i s stu.tt. ( lu le .:>o , suu..1ivision o , o..~. t .. lt:; s upren.e ..;ourt rtUl ~;;;s) , 
tue l'u l l t O).t. 0.1. 'u1ch i ~ us .1. ollo,,.;.~ : 

"It i ... 'tuv ~,~.uty O J.' t. luwyer a.t the t i me 
0 .1. racui ne1• to ui sul osa to the c l ient 
all tne oirc\l....lsto.nce., of h i s• rel u.tions 
to l.IlC:. pu.1•t ies , f:ll~u uny intcreat in or 
COlllle;,ction . i t.ll tne ~011t1·oversJ , \mic h 
u.i~llt in.1'lu~;;;nco tn~ clieut it. th13 selec
t ion OJ. counael . 

"It i~ unpl.·ol.'es.3ionC1l. to .4-'epi"est:Hlt. cou
f l icti .h...., .int .... ..~.·"st.o , u .. ce , t by ~Jt..~..L ~ss 
consunt ol' Jll ... onceriJ.eu 5 1 VtjH . ..... ft.er ti 

l'ul _ uid .... l O:..u._ .. a of tAe i'ucts . Within 
th~ mouaino 01 thi J section, ~ l &wyer· 
r epro.::JO!i t"" ~oufli.; t.inu int~.~.·est .J , when , 
in behull oi onu ulicnt , i t is hl ~ uut y 
to .;ont.\jll.l r'or t.Ll..tt \w.uicu uuty t.O tUlot.u
er ~liunt xv~u~~v~ ni~ tv op~ose . 

"rho oul i._.titlor. t0 ~·e_t>resent t1.e cli...,ut 
\uth unuivi a.ea. t'ia.elity und not to divulg e 

• 

' 
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his ~ou~ut~ o~ con~i~ence~ for bi d s 
also th{.; .::~uose~uoct .... cc~.1Jtw.uc or' re
t.t:.~.iners or e ..... ploym.ent from others L.1 
n~tters uuvcrselJ ~r.ectiuu un~ in
tcl·ests o.~.: tl•o clitJLt. \,ith res1 ect to 
\lllicll. COl l idC.l.vv l'.w. .::i ue«:;n :rapo.Je-.... . ' 

lt v·oulli ..-;ee tha t in or u. e..~.· .L'or ~ pc.L· ~o .~ to represent 
an upplicant 1·or u. lo<-<..J. UJ.i.C.Cl' t t .(;; .JCLool .u,l-.. ortoJUue provi
~ions Ol' OUl' st.~tUt b..:) , 16 .~t...st 00 L..HG.er ... 10 Ov:;,_.:._. .... viOLJ. t.&. L.U. Ce:.:O
t&inly not unde.L' t 11~;. ..J.irection ol' t he county ~.;ourt . The prose
cutin<:.> c1ttor.lley i~ -c; 1c l e...,...l. ICJ rese •. t ~tivc o. t ........ county cow.·t 
ut suc.1.J. tim~ s Ltl.~..o. u ,e.1.· U..!h cor .. uit- ions as .i.t ........._ _ re 'iuir ~ . rlis 
uu tles uuo.e1· .c.i.; vu t . 0.1. o.~.'1'L.:e require !:i L.. to .... ct for the 
county court ..:llOI'd . I1 l. ... l.J ... .. ~ o..~.1 i cer Sl!OUl.J. ... l:.t eJ..J.pt in the 
s&.Lle i nstunce , I t..l t.. t 1.. e .Ju""1.e ti .... v, 'Lo rep.~. e ~0ut t~e applicunt 
.1.0 ... • t.uo loar.;., he i s 1 ... 1 t .. .~.s position or v..r. o..~.'.f ic er .wl a inu t liO 
OffiCeS ~JhiCh u.l.'(; il.!.COwputi lJlc , uu'- \ llit:h iS pl Ohibitea. uno.er 
t .. lt. Dtatute . , oc~.lc liti_. .... tior .. 4.J"l~e l.'e_.ariir ..... r..w title to 
tr.~.e property L..tJO!. v, J.c~1 tr1~ l o...a.n 1~ :~ u.e , or 5hOul a ..illY s uit be 
in..;tl tutea Wl.t.e.rein t •"- "ut...nt.: \,...,. S uh 1. '"'""' ~s~e~ ,t"'<- .l.'ty , Ctn·tain
ly t.~.1c a.uti ~& 01 t he 0 .1. .L'ico \:oul ..... .~.·e "'uil·e t .._o l--... ....>~u0utinJ at
torney to a.e.L'cn u the sE:L c to tj1 e.x.clusio •• 0.1. ... 11 -.>thers . 

··;e finu t .1en , i1 ... tn.e i nsta. co the p.L·0secutin...; u.t torney 
~ttempts to 0o ll~0t. (.... ree fror · the ..... ppl1 t:t...nt !'C.1 I l..i.le loan, ~d 
a't the stilll.e ti...u.l;l t.o <.;Ollect to. sulary from th.;; .3tB.te us c...n ol' 
ficer , ~is po.-3ition _ • ._s oe(.n ui te well uei' .i.nt;J. i.Ll t ... 1o c use of 
..:>t~te ex .L" e.L • ••• <.; .llisteJ.· v • .uunn , 277 ~o • . JJ , 1 . c . 4.4 , .-.. .1.ere 
tlie court s _la.: 

11 l.ll L :! u , e l l settle.J. rule that "C..J.e 
Lv~.>islb.tu.~.:e L.1 not to be hold t o lluve 
<lOne u vuiu W!.u LiSeless t hir _: . It is 
eleLvlitary l c.tw tuuii one .... ay not .uold 
t wu offices the uuti0s of ' hie~ ule in
cu.w.putiol e . u ...... t u~·c ..... tc..r inco...J.pati oil
ity c0ulu be uonceiv ca. th&n t ne auty of 
puyln ~ua the u~ty o~ LOCcivi~ ~d 
~~ ~n~lng uc uittan0e for puolic money~ 
I~' or .. e p~rso.u. cuulu be bot .l collector 
b.l.tu t..re .... ~~..u.:e.r· , Lld woulu. p ..... y ov~r t .10 
It..ouo::~y us collec·t:.or -J.IJ.<.1 rec e ive it a s 
t.n:~...4.Ju..L'er , ..... 1. ..... , a.s treQ ... urer , issue a 
l 'eceipt to nLasel r , o.s col lector . Under 
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t he c,. n c r L-1 l t..\1 it in settled no tuun 
co ul a. • v e hel .... t hv.SJ t \ JO ..t~OSi t i ons . 
~ ll ,. • 

J..lso , be ....... :in..; on t u is s w:..te Y.U1:3st i on , see the c £1se of 
s t a te ex rel. v . ,rO\:n , 14.o .. o . 4..vl , 1 . c . 40 o , w..:J.ere the court 
s a i d : 

"It l :J v.ell 3 vttled t.llut no o ... 'fiuer is 
e 11t i t leu to .i'ee s or Wl~ Kind unless pro
vided l'o..~.~ by stb.t ute , l-nJ. b e in--> solely 
of ::it-.1 tutor y ri 0 Ilt , sta tutes u.llo.lint; 
t he SWl1C nust b e stri ctl y ~onstrued . " 

vO.t:v LUJ ION 

The conclusion .... :t. ' nich v ..... n t.V I;l &J.·J.·i v 0a i s d.d ..L'ollovts : 

1 . l1her a L, L.u .J• OIIisio.L .. iL our f:. "C ..... tute ... 'tl.uich \,oul d 
all0\1 t.he pJ.·o s~eut. in..., .... t t or ne.r t.o t:1lt..rc:.v th .... 1 .. licuut .LOr t4 

school funa. dOrt<Juwe l Ot1ll t. !'e0 r'or tnc t- :x.u..~. .... ina tion of an -.l.b
stract ot' tit l e . 

~ . 'l1m~t .uo .i.L .. t e ::prl.;t c...t i ou OJ."' OUJ. ... t t.. t.utes bt our courts 
woulu ullow sucl1 c... c nur._,e tu b e .u.tLi.Ue ; tuut ~u<.:n a. cha.re,e VTOuld 
be incompa tib l e \>'i tll the lh ficiu.l uutie~ 01' t11e p.coaecutin..;; a t -
torney , unu bJ r..v ... .rm e r OJ." ..:~.cuns ,.oulu i t be s ustt.inea unuer 
any e1 )r esalon 0J. ~J .... our t. or t. v leQl~loturc . 

He fur thc ... ~ 0110 luu.e 1.. L . .lt ..l..lJ.Y s tu.tut.,e.. uuJ.'i u. iHw the a.uties 
of o.n ofrice.L· . 'ill oe st..~.· ictl.r ..:OJ.4sr,ru.... ...._.a. i L..,t tlle o.i'I'i cer in
volvea , .... no lillY Vivl. .. ti JO. , <u vv~..o. J.· u ~.- , J....o...l. .l <;:¥U. to tHO penalties 
provideu i ll &ucn s i t u ..... t i Oll.3 . 

.OY UcKi l"rHIGK 
.~ttorney Genera l 

Lili :BR 

lt-3 ..-:>J.teCtJ.· ully ~3 UDHli.t ted 

_. . I . V.nn i 0 
.~. . aslsto..tiLt ... v t.uJ.·uey Guneral 


