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FILED 
nr . J. ~ . Hatfield 
;:>oc r etary, 
St a t e Poard of Optometry 
.dina , ;·issouri 

Dear vir: 

t 
This w~ 11 acknovlledc e r eceipt of your r equest f or 

an official opinion under date of October 8 , 1942 , w~~ch 
r oads: 

"At the meetin[. of the l'..issour i State 
Board of Opt ometry it was voted t hat 
the year l y renewal f ees of our Regis
t ered Jptome triste in tho Ar med Forces 
be waived for the curation . Thi s vote 
~as taken subject to your decision and 
if it does no t conflict wi t h t he law 
and other $ta t os a re doing this , may 
we have your opini on at an earl y date? 
I would l ike to get t h is word soon 
t hnt I may answer the numerous inquires 
t hat come to t~i s office . " 

Sec tion 10120 , R. s . !'issouri 1939 , provides when 
op tolt'o tris ts in t '' is St ate must renew their certificate 
of r er is t ration and r eads : 

" very regis t e red optometrist and every 
r egistered apprentice who ccntinuos in 
active pr a c t ice or s ervice, shall , an
nually, on or before the first day of 
April , renew his certifica t e of rec i s
tration and pay the required renewal 
fee . Lvr ry cert1~1cate o~ registra tion 
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which has not been renewed during the 
month of Apr i l in any yee r s l1all expire 
on tle firs t cay of ay in that jear. 
A registered optometrist or a register
ed ap_pre 1tice ,. hose certificate of re...;
lstration has expired may have his cer
tificate of registration re~tored onl y 
upon payment of t A required restoration 
fee . Any re0 istered optometrist who 
retires from the _k .. ra.ctice of optone try 
for not Mo~e than five (5) years rr~y 
renew his certificate of registration 
u!.;on payment of all l apsed reneTtal fees . " 

The ab ve provision requires a r·enewal fee annual l y of 
ev0ry registered optometrist and appratice who continues in 
active practice .2!_ service . "Active" has been defined by
abater's Of n ternational Lictionary, ~econd ~dition as 

follows: 

"3 . ln ac t ion; actuall y proceodine,; 
working ; in force ; - opposed to quies
cent , dormant , or extinc t ; as , active 
laws , assets , or hos t~litles; an active 
volcano . 

" 5 . l~equi rin.t or impl ying action or 
exertion; ·- opposed to sedentary or 
tranquil ; as, active employment or ser
vice . n 

In ~..n ... ted States vs . V.oodworth, 36 l eders.l Sup lament e45 , l . c . 
646 , \ioodworth vn-\ S discharged from the army . Po r eenlisted in the 
. e dical f.nlis ted .Eese r ve Corps , returned to college \1he t·e he com
pleted hi s oental education ond subsequentl y reentered ac ti ve ser
vice of the a rmy . The court held that he was not in "active ser
vice" between the dates of such dischar€'e and reentry and in so 
hol ding the co~rt said: 

" 'l'he main question is then v1' ether or 
not betw 0n ;ovember 1, 1 '317 and '-'C
tober 11 , 1918 , .oodworth was in the 
active ser vice of the Uni ~ed ~tates 
Ar my . 
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"~uring that period thi s man wa. s sepa
rated from ~is former outfit , was not 
identified ,·th any other unit of the 
army , ~as net ~nder the i~ eliete di 
rection of any superior off,c r , was 
paying his o~ er.penses f or his dental 
education, a~d was Ferely a member of 
the a~y r eserves . Letive s ~rvice f oes 
n0t ,f'cessaril y n'ean actual s ervice , but 
d0es can service perfor~ed at :he direc
t 1on of a sv ~erior :f~ic€r or officer s 
whi l e receiving i ~e erol unen ts to wr ch 
a scldier is en titled . It does not io
c l ude one who ras separated h imsel f from 
the "rmy to fo l low hls ovm ;mrsui ts , even 
t hou£h he may be subject t~ call to 
active service . 'I'he dist.:nctlon between 
a r eservist cnj one on Pc tivc service 
has been r·ecoenlzed i n O.t'inlon of tre 
Attorney ueneral when in l isting the 
vsr: ~us t~pes of ac t ive 9erv i ce h e pa r 
ticultrly excPpted the res ervist from 
suer c l a.s s iftcati on . 3ee 7 Cp . · At t y . Gen . 
1~9 ; 02 ' P• Att} . ~en 1 2 ; and 32 · p . Atty . 
Gen . 193. See also , State v . Peake , ~~ 
D. D. 457 , 135 R. • 197, 40 L . R . A ., ~ . S ., 
354; 'Jta te v . .Tose ..... hson, 120 La . 433, 45 
So . 381; Eedd v . Arrerican ven t . ~ife Ins . 
Co ., 200 I o . App . 383, 207 ~ . ·• 74 t, ~etty 
v . ~tnte , 188 Ala . 211, 66 Jo . 457 . 1 

Al so , in ' :o.sr.ell et o.l . vs . Son:;er vi lle ~ -etirenent ...:;ystem, 
28 !J. ~ . (2) 251 , 1 . c . 232 ; 306 rasa . 3'73; the court hel d that 
indi vidua],.s who Wel8 apJ:olnted and confir.,.,ed as police off :i.cers 
pri or to December· 2'7 , 19 30 , bu t whose dai l y routine s e rvic'e 
and pay di d no t actually bee1n u":'lti l January 11 , 1931 , -were no t 
in active service on .?"anuar y 1, 1331 , when the ~e irement System 
too~. effect L.nd were not covered by s tatuto in effec t and force 
on J a.r.us r y 1 , 1931 , and prlor theretu , 1 rovi~ing for pensioning 
of police off.icor·s wr en reti:r ed from 'lCti ve s f:' rvice, so that 
deductions WAre properly made from their s a l arios under the Somer
ville Retiremont iysten. In so hol ding tho court ~aid: 

"~ven though the pl aintiffs were police 
offi cers en January 1 , 19 31 , that was 



Dr . .r-r . latfi eld (4) October 16, 1942 

not enough to :lace them w~ thin tr~ . 
pensiondie class under G. L. (1921) 
c . 52 , Sec . 83. ~hat statute pro
vides for the pensioning of a police 
officer only wren he is rotirod 
' from active service' . To be retired 
from acrive service , one -ust already 
have been in act~ve s e rvice . Until 
a police officer is in active service 
he is not wi t 111.n the class wh1 ch upon 
disabi l ity ~ay be pensioned under that 
sts tute . ~ee ~unn v . Commissioner of 
rublic Service , 281 ! ass . 376, 183 . E . 
889 , 87 A . L . ~ . 998. bon the omerville 
Retirement System took effect n January 
1 , 1931 , these plaintiffs were not yet 
in active service, and consequently were 
not ' cove~ed ' by G. L. (1921) c. 3~ , s~c . 
83 . They therefore fell within the 
.:>o~~ervil le R!: ti:rernent System. " 

In Sta·e vs . Josephson, -45 So . 381, 1 . c . 381- 382; 120 La . 
433; the co~ rt in holdinG th~ t a meMber of the nilitia was not 
in active s ervice of the ~tate and was still sub ject to t~e 
jurisdiction of civil courts Vlhen not ordered into active service 
by the Governor s ~i d: 

"At the time of t he all eged offense de
fendant's company had not been ' orne~ed 
into active service ' by the Governor . 

"nut the learned counsel for 1efendant 
contends that the stat e 1.a t1onal Guard is 
in ' active s rvice ' all t~e time , and in 
sup ort of this contention refers to section 
99 of the act by wl"~ich '"lembers of the guard, 
after four year s of ' active s orvice ', are 
exempt frcm jury duty . ~ut , manifPs t l y , 
the statute contemplates two kinds of 
' active serv!ce' - - the ' active service ' 
wri ch follows upon call o·f the Gover"lor , 
and the ' active service ' w ic~ consists 
in ~erely being a member of the organ
ization in ~ood standi ng . lhe former 
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withdraws the willtiaMen fro~ the j~ri s
diction of the civi l courts; the l atter 
does no t . In fact , the contention tha t 
a ~ember of the militia is all the time 
not arenablc to the pO\•ers of the courts 
can hardl y be serious . " 

I f t his Department shoul d hold that a member of the armed 
forces ~hould be r equired to pay this r enewal fee while in the 

_active ~ ervi ce of the armed forces , and wLi l e it is physically 
impossible for him to a c tivel y prac tice optometry in this State 
even if he so desired, it ~ould be in effect declaring· the wor ds, 
11who continues in active practice 01 .. sorvice 11 (Section 10120 , 
supra. ) superfluous and meaningl ess • 

• 
One of the cardinal rul es of s .;atutory construc tion is tha t 

effect shGuld be given to all the pr ovisions of a sta tute s o that 
no part or section will bn inoperative , superfluou s , contradictor y 
or conflicting. The court in uraves vs . Little Tarkio Drainage 
District No . 1, 134 s • .• (2) 70 , 1. c . 78 , 345 I·issour i 557; an 
nounced this rule and s aid: 

" ·;} ~:· . ,:. -;~ ·~ ' I t 1 s an e 1 ern en t ary and 
cardinal rul e of construction that ef' ec t 
must be ~iven , if possible , to every 
word, c l ause , sentence , paragraph , and 
sec tion of a statute , and a s tatute shoul d 
be so construed that effect may be given to 
all of its pr ovi s ions , so t hat no part , or 
section , will be inoperative , superfl uous , 
contradictory, or conflicting , and so that 
ono section, or part , will not des troy an
other. ~utherland on Statutory C0nstruction 
(2d . Ed . ) 731 , 732 , Section 380. :oreover, 
it i ~ presumed tha t the Legislature intend
ed every part and section of such a statute, 
or law, to have effect and to be operative , 
and did not intend any part or s ection of 
such sta t ute to be without meaning or effect.' 
;::;tate ex rel . Dean v . Daues , 321 I. o . 1126 , 
llfrl, 14 S. '' • 2d . 990 , 1002 . :!- ~~ -.} ·.:· /· .;• ;} II 

Apparently it was the i~ tention or t h e ~ eneral Assembl y in 
enacting Section 10120 , supra , t hat no registered optometrist or 
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r egistered a ppr entice shall be required to pay renewal fees wh o 
does not continue to be activel y engaged in t ho practice of op
t ome try, wi t h this exception, when a r eg is tered optometr ist re
t ires from practice . Such a construction gives meani ng to a ll 
pr ovisions of uection 10120, supra , and i s r ea s onable . Certain
l y , it will be conceded t r a t such opto~ctris ts cannot be actually 
prac t i c ing t heir profession w i l e enlisted in t h e a r me d f orces 
of t hj s countr y for the duration of t~is war and since t h e ren ew
a l fee a pplies on l y to such optome t rists who con tinue t h e active 
practice or service as optometri sts, it is t he opi nion of t h is 
J epartment tha t t h e : 1ssouri ~tate 3oard c f Opt oretr y is notre
quired under t le law to colle ct renewal fees from such persons 
i n the arn.ed f c r oe s . 

A J. l VED : 

ROY P.•c~ TTRI CK 
Attor n ey General of ··issouri 

ARJl : LAVI 

Respectfully submit t ed 

AtB ~yR . FA. -.:!rrT, JR. 
Assistant Attorney General 


