
CANCER HOSPITAL : 

STA 1. E CANCER COMMISSION: 

Cancer Commission is not liable for 
damages in tort nor can it pay for 
damages occasioned by the negligence 
of one of its employees . 

r.io.rch 3 , 1942 

P.~ss JJorothy A. Hohmann 
Lxecutivc Director FILE . 
3tate Cancer Commission 
3713 ~to.shineton Boulevard 
St . Louis , 11ssour1 

Dear ~~iss Hohman: 
t 

This will acknowledGe receipt of your letter of 
February 17, 1042, as fo llows : 

"Heccntly onv of tho automobiles mmod 
nnd operated by ~e ~is Fischel State 
Cancer 1:ospi tal " .~.i le being used on 
state business was invol ved in an 
accident , r esulting i n property dama~e 
to the car belon~inc to a private 
l:.1d1 vidual . 

" .. e understand it is charsed tho 
accident was duo to the noglicence 
of the hospital employee . \le are 
desirous of an opln: on fron your 
office as to: 

"1 . The legal 11a~ility of' the hospital, 
t h(.,.t is to s ay of tho Cmcer Co:.J.Li~sion 
as a state a~oncy, in cases whore in
juries and dama~es result from the 
ne~licence of an cn~loyee of the Com
mission wh llo in performance of his 
duties . 

" 2 . The authority of t he Coim.aission to 
nako roinbursenont for darnaces or in
juries caused under such cireumstances . n 



I ..lss U>rothy A . :!ehmann ?'o.rch 3 , 1912 

T'ne t a1;c Ctu'"lcer 0or ission co~1slsts of four ncrso IS 
ao,h)lntcd by tno ~..rovernor and is creL ted by t ho provisions 
of ~hapter l~b, ' • ~ . • i ~ souri , 1~39 . lts function was to 
estaollsh an~ operate a st~te o~med and 1aintained institu
tion &..-£0\m as t ''lo " ..:> t ~,o (.;an cor £Iospi tal . 11 

In !..usil v . St .-.. te li ghv:'ay vO.-tission, 46 ...> • ' • (2d ) 
854 ( .:o . ~up . ) t !:1e .Ii--me.y .;o - .,ission had been sued. 
DUsh, tho )lo.inti .~.·.r , had suoa for personal 1 '1jurioo sustain ed 
anc demolition of '1is aut~,ovllo , alle~ed to have beon 
c aused by collision wit .1. a truck of t~e .. : i .... 'tway Co~ssion 
upon the }.,1-)lWO.YS • rlo.lntiff allc.:;ed t:1nt his injuries 
and tho destructi on of 'lis automobile were tho direct 
r osul t of t~J.c no~llr;onco of o.n om loyo'e ·of tho -il ... ) l\'lay 
(,O mssion. De~endo.nt de~rod to p l alnt iff t S )Cti tion, 
and the trial court sus to.ined t ''lc tlOMurrer . T"n11s it 
..: tood udmitte<i t '1at the e~"".ployoc of the ll~r;·m.r..y Co·-:.lssion 
ua.s at fnul t , anu. t :u .. t .1 s n er:lit:;enco vu.ls t'1~,.. cnn c of 
the accident . The court , in passinr; upon t h :s c a se , 
f:rst laid Uo\.n t~~ rule t hnt (1 . c . 857) : 

" • ~:- ·; -:. the s t c.tc is r ot liabl e for 
lujurics ar:slr~ fran th~ ne~li •encc 
of its officers and a ents 1Ulles 3 ouch 
llablli ty haa been assmned by constitu
t i onal or l egi s l ative enact~cnt . • 

"The 1)l'oposi tion t !lat t ho dhte la not 
subject to tort lia' 111 ty wl t!1.out its 
consent ls too ~~~llLr to desorvo 
extended citations of a.ut~ori ty. ·:: -1:- ·~· 
... ~:· ·:· . " 

Tho court t hen said, 1 . c . 850: 

"* ·:: -::· •Let us co .. sider, t'1.~re·foro , i n 
\':hat manner t he stu ,e hi"')lway co Tili 3si on 
s houl d be claasified. l t uas cron tec! by 



J•iss Dorothy A . Hchmann ( 3) ttarch 3 , 1942 

a l o01alnt1 vo enac tr.1cnt in 1921 (La ;s 
1921 , 1st LX. Seas . p . lv2) . It consists 
of four menbors app lntcd by the uover
nor . Its dutlcs , generally stated, are 
the constructlon, 1z1provcment, and !llain
tonanco of hiGhways ; and to th_t end 
o.u..v.ili·o.ry po\tor is co.1i'errcd necoasary 
to tilo per1'or.lumco of tho 1 .o.in p...rposo 
of the crontlon of tho cor!L.1l :3sion 
f scction 14, Laws 1921, 1st .t.X. Soss . 
P• 137) . Created by legislative enact
ment , and c l othed vd th powora t;u~roin 
deflned• throuGh tho appointnent of 
the Governor . undor all recoenized 
rules of construction it is , when prop
erly·classlfiod, a subordinate branch 
2f ~ executive department . ft. ·::· {~ ·::· • ' " 

It \as hold1 1 . c . 850: 

·'·::- ·7· -:! It thus havin-; been dcterm1Ped tha t 
tho co~ssion is a subordinate branch of 
the o~cutivc department • it is not li~ble 
in tort for the acts of its a~ents and 
employees ·:!- * {~ . " 

There is no essential difference betw6en tho Cancer 
CoM:lission nnd the :!i r-,h.,,ay Co.-.;.nission so far as the source 
of its authority and for vt:1on it acts . o t "lLJc said 
Cancer Co ... t:. .... sio."l is also a suboro.inate branch O l the 
executi vo depnrt.~ont . 

Therefore , in answer to your flrst question, it is 
our opinion thnt no l iabili ty is i 11posod on the ..,tate 
Cancer Co w1ission !'or lnjuries or darna.ees rosult1n0 i'rom 
the ne~llGcnco , \'i'l.:.lo enca~ed in pol~formance of thoir 
d~ties , of its agents and employees . 

Your second quostion seems to conto .plate an answer, 
viewed fro.n the sta.ndpo tnt of the a.uthorl ty o~ th'J CoMI:l1o-



Hiss J)Orothy A. Hehmann (4) Ua.rch 3 , l !J42 

sion to pay such damar.es or ~njurics even tho ·gh there 
is no l egal liability to do so . 

~cction 19 , article X of the Constitution provides : 

"No --oneys shall ever bo paid out 
of t h e treasury of' t h is St n.te , or 
any of the :fUnd.s under its u ana. ·c 
mcnt, exoept in pursuance of an 
appropriation by lnv; -::- -:: ·:: ~ .. ·:r 
-::· -::- -::· ·::- -::· ; nnd every such law, lnak
i ng a nev1 appropriation, or con
t L_u lng or rovl vlno an aporopria
tion , shall distinctly s eel the 
sum appropria ted, and t o o oct 
to which it is to bo apprie ; and rr shall .Llot\)csu!'Tici ent to rofer 
to n.""'.y other l ar, to fix such sUl'!l or 
ob ject . {'. -: .. · .. -:: ~ . ·:. ~ · ~ : · .. -: .. . " 
(underscoring ours) 

.The ap~ropriation to the Gancer Cot ~l s sion for the 
1941- 4 ... bienn1Ul:l a.ppeat•s in Laws of H-41 , p as e l tJ7 1 o:>ec
tion 17 . .11o.t section J ays heod to the <.,onsti tut ion by 
speci.fyins the ob ject t o v1hich t h o T!'loney appropriated is 
to bo ap•)l i ed , as .follows : 

" For opera tion of Uancor l OS
pita!, includin~ Personnel, 
Service 1 J .. ddi tlon, Repairs 
and rteplacon ents , Operation , 
and all other necessary 
expense •• • ••••••••• 442 , 730 . 00" 

None of tho purposes t h ol'c enu. 1cr utcd include t h e paJmcnt 
of dar.la.~es m d i11jurics cuuscd by ner;ligent a c ts of the 
employees of t h e Co::Taisoion. 

In vt o.te ex rel . t cKinlcy Pub . Co . v . Hockman, 282 
s . w. 1007 (l~o . Sup . ) it was expressl y hel d tha t 1oncy could 
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not be paid out for a purpose not speci~ied in the 
appropriation act . '!he court said, 1 . c . 1015: 

"-::- * {'~ under the provisions of 
section 19 , article 10, of the Con
stitution , no ; toney may be paid out 
of the state treasury, except in 
pursuance of an appropriation by law, 
tho respondent was and is \lithout 
authority to issue a warrant in pay
ment of' rela.tor ' s claim. I<'or it 
cru1not be said t hat a claim is paid 
pursuant to an appropriation act, 
where it is paid out of money 
spccif'ically appropriated for a dif
fer•ent purpose . {~· ~!- ·~- -~:- ·~' -;:- ·:~ .::- . " 

Further, under no circumstances , could such items as 
these be paid because Section 46 , Article IV, of the Consti
tution expressly provides that : 

nThe Geperal Assembly shall have no 
power to . take any grant , or to au
thorize the o aking of_any grant of 
public z toney or t hing of " lllue to any 
individual, association of individuals, 
municipal or other corporation whatso
ever: * a ~ ~ ~ ~ * * ~ ~ . " 

Therefore, it is our opinion t hat the Cancer Co~s-
sion has no authority to pay for d&mas co or injuries occasioned 
by t ho necli~ent acts of i~s employees. 

At :wv~D : 

HOY BcRI'1'l! ICK 
Attorney- General 
LLB/rv 

RespectfUlly subndttcd, 

LA. IRLUC .c. L . BRADL.~:.Y 
Assistant Attorney- General 


