
OPFICERS : Not liable for tax illegaiy collected if done in 
good fai th and paid over into the County T~easury. 

Au~us t 21, 1939 

f \ LED 
honorable Charles E. lLassett 
Prosecuting Attorney j l.1enry County 
Clint on, J i ssouri 

lJear Sir: 

\te wi sh to a clmo\lledc;e your r equest for an opi nion 
under date of AUu~S t 18 , 1939, as followss 

"I have an opinion trac your office 
under dat e of July 15, 1939, prepar
e d by :ax \Vaosero.an, hol d i ng t hat 
Henry County has no power to levy a 
tax upon skati ng rinks on t he theory 
that they are public exhibitions. 

I n 1938 the henry County Court levied 
a tax in the ~ount of 7 5¢ per day up
on skating rinks, and continued to as
sert the right t o coll ect such a tax 
up to tbe t ir.le of receipt of the opini on. 

One of the operators through his attor
ney, ltaurice J . O' Sullivan, bas made 
demand upon our Constable, County Clerk 
and County Treasurer tor the return of 
the ~mount ot ll '7. '7 5, being the a:count s 
paid for such license t ees, anc threaten
ing action upon the bonds of these offi 
cers unless t he same is repaid. 

Enclosed herewith is a copy of the letter 
sent each of the above officers. 

At the request of these officers I am 
writing you for an opinion with r espect 
to any liability they night have on 
their official bonds . I t i s my iopres
s ion of t he law that a voluntary p yment 
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of tax or license fee cannot be recovered. 
This letter asserts same compulsion on the 
part of the officers. However, tbs County 
Court entered an order of record setting 
the amount of such license fees and the 
same . were collected pursuant to this order 
ot court. It is my ~pression also that 
the officers are protected by the court 
ordering it made. 

I would appreciate an opinion tram your 
office with respect to this matter at your 
early convenience •. " 

W1th respect to the recovery of taxes 1llegaly collected 
by officers, 26 R. c. L. declares thata 

"This action may be maintained against the 
collector as long aa the money remains in 
his hands, or i f he has notice of the claim 
while the money is still in his banda, but 
after he has in good faith paid it over to 
the treasurer of t he body politic tor which 
he is acting he is no longer liable, and the 
~ction i ~ more c~only brought against th~ 
county, city or town into the treasury of 
which the tax has been paid. " 

See also Seaboard Air Line Railway Co. v. Allen, 82 Fla. 
191, 89 ~o. 555, 1 . c . 558J and 60 c. J. Sect. 12?9, p . 1001. 

It the taxes were paid vol~ar1ly1 the owner of the 
skating rink would not be entitled to a rotund of sam~. Robina v. Latham,· 134 Mo. 466, 1. c . '73. However, irrespeot~ve of 
whether aame waa paid voluntacy or involuntary, if it can be 
shown that the county officers ao~ed in good ta.i th in lthe 
collecti~n of the tax and paid .it over into t he county treasury, 
they would not be liable. 

In the case o! State ex rel. v. Reynolds, 270 n o. 589, 
1. c . 601, 602, t he Supreme Court of Missouri en bane, in 
an action to recover taxes illegall y collected, stated the 
liability of the officers as followsa 
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"In thi ... kind of a situation, we think 
the r ul e announced in Lewi s County v. 
Tate, 10 h o. 651, is applicable. I t is 
t here said: 

' Tho money thuB collected was paid over 
into the county treasury. Whatever may 
be the liability of the county, and of 
this we are not authorized t o give any 
opinion, it is clear that the collector 
is not liable. Whore money is paid to 
an agent, for the purpose of being paid 
over to his principal, and is actuall y 
paid over, no su i t will lie against the 
agent t o recover it back.' 

I n 14echem' s Publ ic O:ff1oes and Of f icers, 
sec . 694, it is said: 

' Vlhcre money ill egal ly collected by color 
of law still remains i n the hands ot the 
collector it nay be recovered tram bim by 
the part y paying it, but if it has been 
paid over by the collector to the proper 
authorities , he is no longer r esponsible 
for it, although it a ppears that he act
ed unde r an authority which was void.' 

In Gool ey on Taxation (3 Ld . ) , p . 1482, 
it is further sa1dz 

' But in general, if t he money, though 
actuall y collected by compulsion, i s 
paid over to tho proper r eceiving of f i 
ce~ before suit brought, the coll ector 
i s protected, and this pr i ncipl e has been 
applied t o oases in whtch the officer's 
authority was void tor unconsti tutionality 
or other reason.' 

This rule is supported by many cases found 
cl t ed under the t e~ and we t hink i t the 
sa.te ·r ule. " 

From the foregoing, we are of t he opinion that the 
constable, the county cl erk and the county treasurer of 
Henry County , and their sureties, are not liable for a 
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tax 11l~gally collecteq from skating rinks 1r s ame wa~ 
collect~d in good faith and has been paid over into the 
county ~reasury. 

Respectfully submitted, 

MAX WASSERMAN 
Ass i stant Attorney General 

APPROVED: 

J . E. TAYLOR 
(Acting) Attorney General 
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