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FILED

Honorable Charles L. Hassett ey g
Prosecuting Attorney i -
Henry County
Clinton, Missouri

Deer Sir:

This 1s iIn reply to yours of recent date wherein
you state that the county collector of that county has
apparently collected commissions on taxes in excess of
that authorized by lawj that he 1s teking the position
that the zct reducing his commissions was passed dur=-
ing his term of office and that under the Constitution
hls salary cannct be changed and for that re=zson he is
entitled to collect commissions under the law which was
in effect at the time he was elected. You state that
this excess, 1f 1t be an excess, has been collected
from & large number of taxpayers and you request the
cpinion from this office on the following quesation:

"I woull 1like an opinion from your
office informing me vhether or not
the county could in any menner be
construed a8 a real party in Ilnter=-
est or whether there 1s any procedure
by which the cou ty could present a
class sult {or the beneflt of these
taxpayers.®

On the second part of your reguest pertalning

to the disbursement of school moneys by the county col=~
lector and of whether or not he is entitled to commis=
slons therecn, I find thet this office, on rebruary 26,
1757, by an opinion to Honorstle Forrest Smith, State
Auvditor, written by Mr. Harry G. Waltner, Jr., Assistant
Attorney General, has covered this question., I am en=-

closing a copy of that opinlon for your information.
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Going back to your first questign on whether or
not the county court would be authoriged to bring the
sult for the taxpsyers who have spparently peld excess
commissions when they paild their taxes, we find that
“county courts and countles are limited in their powcrs
to the provisions of tie Constitution and statutes.
Section 2078, R. 8. Missouri 1929, only authorigzes the
county court to control and msnage the property belonge
ing to the county, so it would ssem from this section
that the county court would n-t be authorized to bring
this suit for the aggrieved taxpayers.

Section 36 of Article VI of the Constitution
of Hissouri provides ss fopllowss

®In each county there shsall be a
eounty court, which shell be =
court of record, and shsll heave
jurdadiction to transact all

county ané such other busineass

as may be preseribed by lew. The
eocurt shall conaist of one or more
Judges, not exceeding three, of
whom tl.e probate Jjudge mey be one,
as may be provided by law.®

Under this section we do not think through the county
court it would be authorized to bring & sult in which
the county was not interested.

Sectlion 9927, R., S. Missouri 1929, requires the
county collector te make s monthly statement to the
county court and to pay into the treasury all moneys
received belonging to the county, but it will be noted
thet this sectlon provides thot the eoliector 1s not
requiied to lnelude in hils payment into the county
trcasury his cormisslions.

Section 9035, K. 8. Missouri 1929, which has
been emended in 1953 1935 and 1937, provides for the
cormissions which the verlous county collectors of the
state may retailn for their services.

Section 0974, R. S. Micsouri 1928, provides
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for the proceedings agalnst e county collector who
fails to pay into the state or county treasury the
amount of texes or revenue collected by him which are
due the state or county. This secticn does not pro-
vide for any procedure sgalnst the eollector in case
he collects an excess cormisslion from g taxpeyer.

On the questlon of & member of the public re-
covering excess fees collected by & public officer, we
find the rule stated in Volume 46 Corpus Juris at pege
1031, Sectlion 286:

"A psyment exscted by end peid to

& publie officer in excesas of his
legal fees in order to obtain the
performance of hls offleial duby,
to which the payor is entitled
without such psyment, 1s compulsory,
snd may be recovered back; and in
such & egs6e 1t is not necessary
that the payor should have protest-
ed agailnst the payment. 8o, where
fess ere wrongfully exacted under
en unconstitubtionsl statute, tThey
mey be recovered as involuntarily
paid. But where illegel fees sre
claimed as a matter of right by

an officer, and are pald to him
voluntarily, after his term of
office hes expired, and with full
knowledge of the facts, they can-
not be recovered.®

It will be noted thaet the reasons gilven in the
foregoing rule for recovery of such excess payments is
thet the member of the public who maskes such payment ia
making it under compulsion and thet it would not be
necessary ifor such party to show thet he had protested
against peying such excess charges.

On the guestion of parties to a sult bringing
an action by elass representatlion, we think the rule
ig 8t: ted in Volume 47 Corpus Jurfs at page 40, Section
79 as followa:
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"The code rules as to parties to
an acticn usually contain the pro=-
vigsion thet 'where the guestion
s one of a common or general
intereat of many persons or whgre
the persons who might be made
parties are very numercus and

it may be impracticavle to bring
them all before the court, one or
more may sue o1 defend for the
benefit of agll.t1"

This rule is agein steted in 61 Corpus Juris,
page 1001, Section 12781

o & 30 &% 50 35 S0 9 2 & % 2 4 %

®Cne of s number of texpayers
who have psldé 1llegal taxes iay
sue to recover on behslf of hil -
self and tize othiers, under a
statute providing tnat, where a
cozmon or general interest is
Involved, or the partles azre
numercus, and 1t is imprscticable
to bring all of them before the
court within s reasonsble time,
one or more may sue or defend for
the benefit of &11l; but in such
eaze plaintiff must have a sub«
atantlial interest in the controversy,
end he cennot sasume Yo represent
cthers 1f his own pecuniary interest
1s 8 mere trifle. Nor can one tgx-
payer sue in behalf of others where
- the interest of each one 18 dls-
tinet, personel, end pecullar to
himself.® _

It will be noted that the rule stated here 1s that the
plaintiff, in such & case where he brings a class sul,
rmust have a substantlal interest in the controversy.

Class sults are brouzht under the code in this
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state. It will be noted that in Castilo v. State Highw
way Commission, &12 lo. 244, 2505, & class sult was
brought by the plaintiffs who sued In behalfl of them-
selves and all resident citizens and mssasessed texpay-
ers of the 8tste slmllarly situated and Intercsted in
tize cause. From this 1t will be seen that such sults
may ve brought In this stste.

If the collector has collected excessive fees,
it seoms thet Section 3948, K. 5. Missouri 192¢, might
epply. This sesction nrovides as follows:

"Every officer who shall, by color
of his office, unlawfully and wille
fully exact or demand or recelve any
fee or reward to execute or do his
duty, or for any offlcial act dcne
or to be done, that 1s not due, or
more then is due, or before 1t is
due, shsll upon conviction be ad-
judged guilty of a mlsdemeanor."

You sueak of limitations of sctions in your request.
Of course, the one year statute for misdemesnors would
epply as to this actlion,’

On the guestlon of a civlil action, I think Secw-
tion 863 K. S. Missourl 1929, would apply. Thls sectlon
provides as follows:

®Within threo years: Iirst, an
action against a sheriff, corcner
or other officer, upon a liability
incurred by the doing of sn act

in hils officlel capaclty snd in
virtue of his office, or by the
omission of an oiflelel duty,
ineluding the nonpayment of money
collected upon an execution or
otherwlse; seccnd, an actlion upon
a statute for a penalty or for-
feiture, where the action is given
to the party ag rieved, or to such
party end the state."
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Since the collector exmcts these fees In an of=-
fiecial ecapscity, I am of the opinion that this section
would apply to suits brought against him to recover the
excess cormlssions,

COMCLUSION.

From the forego ng 1t is the opinion of this
department that the county itself, or through the
county court, couvld not present a class sult for the
beneflt of taxpayers who have peld excess comnlssions
to the county collector.:

Respectfully submitted,

Y Wa DUNTOH
- Agsistant Attorney -eneral

kAEPEO?ED:

.. CURKED
(Aeting) Attorney Genersal



