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BI\ IL BOND - Shez,1tf' to take and approve when omounir 1ft rixed 
by Justice; otherwise , n court of record fixes 
nmount nnd approves bond . 

L!nrcb 15 , 1935 
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Bonornbl e ·:rill H. llar gus 
Fr ose cuti ns Attorney 
Ca aa County 
llnrr1sonv1lle , ' 1ssour1 

r ear Sir: 

~e hDve your request or February 18 , 1935 
~or ~~ opinion o a f ollows : 

" 111 you plc se lvo me the ott1oe ' s 
o 1nion ns t o he c..her or ne t un:!er 
oct1on :5495, ov1eed . t • tutes of 1a

oouri, 1929, the Circuit Judge has the 
0 me '::> or to t o kO n a rr.rove tho de
fend~nt • o bond tb t th sho~trr hne un
der oct1on 3576 , Rotr l. od ~ U:lt1t~oe of 
M1o 01rl, 1929? !bht le , unde~ ect ion 
3495 it tho cctendnnt ls co~ittod to 
J~il t y Juat!ce of tho J ouce tor r 1luro 
to _ - ke bo .. d and tho trnn:.~cr ip t ft t hon 
f iled 11:1 _ll"cuit Court enn the ciofendant 
bofor e the roturn t s rm ot the Circuit 
r.curt go dir Gctly to the Circuit Judge 
to mnke bond or must J:l.o t 1rst go to the 
shortt£ under Section 3570?" 

~oro de fendont is given a rolL~innry hc.rlnr 
and is bound owr by the Ju:stlco ~ it is the duty or er 1d 
Jus t ice t o fix t~o bond . Thlo duty i3 1~1n1~ set out ln 
Section 34SB, whtch r codn s followas 

" ~fuencver ony peraon oh 11 bo CO!r..\1 t ted 
to jail for bail obl o of£enso ~ it shall 
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be tho ducy ot the mtl 1s trate to 
indorse on tho warr nt of oo 1tment 
tho 5\U%1 1n m1ch 'ba u • s re(f.lirod • ., 

If the defendant 1e unnblo to give bond, it 
le tho duty or the J'm tice to la suo a co 1 tment , co::a
mi t ttng tho de!'ondant to joll l Ond1ns the g1v1n~ of o 
b ond, end bon the det'endn!lt l s ble to procure bond , 
the sheriff mny take ~nd np rove it under ection 3576, 
R. • .o. 1929. This section ro da in part as follows: 

" en ny sberlff shnll hove ~ per
eon ln custoay under D .... :-.... ~r t ot co 
m1tmont on oeeount or fn111nt to find 
b U, a nd the amount ot ba ll rortu~ed 
1e spoc1t1ed on tho w rront. such 
ott1ccr 'IJ.U11 t ke b U , which in no e se 
aboll bo l eGG thtm one hundred dollars, 
and d1schargo the person co hol d from 
aotuol cu.sto<57. • 

'ibla etntut o l"~e horetotore beon constr~od 1n 
State v. ,ran~~ (1913) 188 o. 602, l . c . 607 , wherein 
1 t woa hel d tb.b t tho t1.~ 1ng or the :unount ot t'tono b)" a 
Justice or the feace 1n h1a juot1ce c ocket, •• sufficient 
f ixin ot the mount or bond , even thou h thD amount • s 
not actunlly endorse~ or written uvon tho w rr nt. 

It the Justice, 1n b1nd1ng a prisoner over. rails 
to fix tbe !:lount o.t bond. then the sheri.tt ia w1tbout 
outhor1ty to toke and •~ rove bond, on~ tho t king ot 
nny nucb bond by tho shor11'~ would bo void . St a to v • . 
Crosawh1to (190S ) 195 ~o . l . bond ot a prisnnor. when 
the amoun t 1a not ~otermlned by a Justlco or tho •eaoe 
att er a nrolb:lnary honr1ng, must be tixed by a court ot 
Ptteord . ll.ttor a Jus t1ee of the J. eace • h ving 1n charge 
the ex mlnftt1on ot c person under rreat. l ssues a war
r 3nt o1' commitment nnd d el i ors tbc s o t o the sberit_·, 
tho ""risoner e n be d lscb r soo ~o= custody on "' 11 or 
otborwiee only by o court nutbor1zod to 1ssuo writ~ ot 
habooa corpus . State v. Randol ph• 24 •o . 21~. However . 
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it 1a not noco4Js t'lry for n act ual TZrit of habeas cor-
pus to issue o.e a oonc1t1on prcoodont to c011rt oc.1:1ttting · 
o pr isoner t o bail when contlned under a c~ltmont fro~ 
the Ju3t1ce o~t t or fa1luro t o g1vo bond. ~ tn to v. 
McEl haney , 20 $o . t.pp . 584 . 

Sect1<bn M95 , ·R. s . l-4 • 1929 in nrt -,r ov1dos: 

" .. bo~vor any ~orson ohnll be comc::t1t ted 
t o J tl on WArront of comn1tr.tont by o~ 
!l'lng1s1;rato for a llobl e oftonsc, t he 
recognizance ~ may be taken by the court 
or jucce or the court having criminal 
jur1sdlet 1on . GG d 1n e&se of tbo abaence 
of tb~ Ju ..;o ot such court <-.. frto-:1 tho 
countt, such r ecognl zonce ~y be tnkor by 
o an) judge of o court of record. 0 

Thu3 , under both t he court dcels i ons end the 
st .. tute , a c L•4u1t juc.to would bavo authority t o fix 
bo.rl end op'r~ve bond when of!erec · y ~orson in j n11 
undor a eomm! ant rrom a Jus t i ce or t he Pe ce court . 

I t 13• t herof one. • the o- 1nlon of th18 ofti co 
thn t mere t he mo,mt; of :; r 11 is fi::r .. d by tllo co:nn!ttlni 
m.tlg lo t.x-ate . tho bond should be t endc r od t o ond oppl"oved 
by tho shortrr . It wa s the 1~tcnt1on or tho l nwmnkers . 
when such wa s lone by the co~lttiog glo t r ate , t o re
l 1ove the c irc ~1t ju ~goo o£ tho duty and responGlb111ty 
of .fl:xlnr; ond o;>~ rov tng bonds in sucb coaos , except u--on 
an oppl1etl.tion to t he c il•eu l t jud~c under the hAbona 
corpus oct , _~ranteod by tho Cons t1t~1on . t rt1cle II ~ 
$oet1on 26, issourl Conet!tutlon. 

It 1s the op1n1on of th1s oftiee tbttt whon the 
COD:tni tt1ng mo ~5 t%tate f a ils t o -e~forc the dutlos 1m josed 
upon him by t n1:11nt; or om1 tting to fix the amount of bone! ~ 
the <5e!ondnn t or prisoner l:ltl)" ar ply d1roetly t o the circuit 
Jud~o to flx tbc amount of his bone ond t o ~Q88 u~on the 
auf f 1e1ency of 11my ~ond tonderod• In tho ovont the o!r-
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cu1 t jue;ee is not 1n tho county at the ti."ne suoh pr1sonor 
Closires to m,~ bonO, wbero the snmo hos not been t1.xed 
'by tho COJ:l.'nlt ~ing nr·s1strr.to , tho amount oi' the bond and 
the cee'tu- l ty tbeN.lfor- mo.7 be taken and np-.roved by ony 
j udge or n eoul"t of record in tho county. 

fi? itOVE.D : 

ROY £teR1fJ• 1 ~t 
Attorney Gonernl 

Rospoetfullf submitted, 

PRAtm.Ln: .t:. .. RwHlAl~ 
Asa1stoat Attornoy General 


