
TAXATio : •Tax:oaye r, t h roug:: his mistake, paying t axes on ::. and which 
b.e does not own, may not recover back s .._:ch t a.xe~: n aid 
·'lolun tar ily, 

FJ LEL , 
Ur. J ill H. Hargus , 
Prosecu t ing Attor~ey , 
Harrisonvi l le , ~-i,...F:>ur i. 

) 

·1e a.re a.ckno ledg1ng receipt of your l ettPr in 
whi ch you inauire as foll ows : 

"I would annreciote a rulinr; on the 
fol l o i11g facts . 

4 h~s P~id drain~ge district tox on 
t hr ee acres o! l an~ for a ner iod of 
fifteen years without nrot eet . He 
no le~ns th~t t~e land nrior t o the 
drainage district tax wns condemned 
for road ~uruoses and he h~~ never 
been t he oTner of s ame . The tax 
~onev hich h~s been col lected was 
denosited i n a fun~ t o be used en
t i rely and e xclusively for principal 
and interest on the bonds of the 
distr ict and it has all been exoended 
f or such payments • 

. 1111 you please s.dv ise as t o lt"'lether 
or no t A can set of f t his overnay
ment of ·ta.xe.s ag~inst h iR current 
taxes and future taxes?" 

I n 37 Oyc. p~e 1178, the rule regarding the 
recove ry of taxes p~id voluntaril y is s t~tec as f ol lows: 

"Whatever ~a.y be the ground upon w~ ich 
objection t o a tax or t o the aoses~ent 
of it may be ~ade, it is a ell sett led 
general r ule t~~ t if the tax i s naid by 
the nerson ascessed voluntar ily and 
without co:-tpulsion 1 t Ctln'10 t be recovered 
back i n an ~ction at l c , unless there 
i s some constitutional or St:'tutor y nr c
vision expressly or i ~pliedly r iving 
him such right altbou' h the tax is paid 
Yli thout compul siml. 

A payment is voluntary , in 'the s ense 
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that no aot:on lieo t o recover bact· t he 
a.. ou.~ t, not. "'nl :; -:here 1 t is ';\d6 "Til : 1nr;
ly r'nd ·-it''lout objection ; oot in all 
o2.3es where there i o no cor~;)Uls1on or durooo 
nor any necesnity of r.;cJ. .. i nr t :1e pay ent as 
a !:.e:1na ,)f freeinr; the , .. ero"n or ">'t"opcrty 
fro~ l~gol restraint or the gr asp of legal 
nr ocens . Hence a '!)nr.tent !;lade i n purouanco 
of a b~r~a1n or oonpr omiee bettreen t ho 
tn.xp".yer r'\"1d the Pt ate or municipal ity 1B 
vol untary , and so 1o a pa~ent of taxes 
l ev1ed under a void &tatute , since the 
c i tizon should l·no~ t~ ?. t 1 ta inv~l idi t y 
io n. oor.mle t e defense ~nd t h:" t ne could 
not be coer ced int o mak 1n~ po~ent. 9o 
ru.eo ,.,here t 1ere has been no dcr.o.nd f or 
t he ta"'tes , no s teps t:"ken to enforce t !'lem, 
l'!nd no nres,..ure exerted to c -:>r:mel t~leir 
pay:~ont . •. nay"!H~nt rnnde • crcly t o snve 
the nroncrty fr~m bein"':' rotu~d c'cl 1n
mlent i a voluntary, and so 1o one made 
t o ·•revent the C:'le of 1;-.nrl for an 1llernl 
ttl'.x. On the ot'l€r ~urnd, roney illev.ally 
ex?ctod ns a condition of redeem1nr l~nda 
fr0111 t8x.-sale 1c no t utJ i d voluntarily, 
end a P&Yf1ent by a ban~ of illeRal t~..xo& 
n!)on t he r:hnres of 1 t~ s t ock , 1fi t "lout co 
sent of the ovner s , i o not v ol untary. 

fa~o voluntarily paid under ~intake 
of ln~ con~ot be rccoYereo back ~ ~~ether 
the ·::l s t ake be ps t;o the v 311di'ty of tho 
ot~tutc uneer h ich t hey ~rc levied , the 
1 et r-~ ity of t he ar:secm1e'1t , or t .e l eg 1 
11 bilit y of t :c person ~r !ronerty. aut 
1t 1s so eti~e~ hel d t · r t ~h~rc ~~y be n 
r ecovery tf the rnictake ia ~ne of fact, 
pa.rticnl?..rly if mnde by th~ revenue off 1cere 
in t: c f or r:1 of a stetc!'!tont to the t o..xpayer 
or 1n t ~ i nr nome official notion on the 
correctneoo of ~hich t:lo 1 at t el' h~c a 
r 1. ,ht to rel :,· , al thc~-th 1 t 1n ot '1erw1se 
where the r, ictake is o --de by t he taJ:!):lJCr 
\l i!':lrJClf , :-n<1 1a the remtl t of hio ner;loot 
o! sone l egal duty, or ..,1 u~rc t '1e raots 
-crn1ch ould h .. v e r--'lown the :-:1iotnl:e re 
wi t '1 in his own possession or ...,i t hi n ie 
re oh. " 

I n J!at 'te1fC v .. The C1 ty of I tt.ns , 80 1'o . 17G . our 
Suvreme Court h~B tho foll~Hin~ to oay about the rec~vcrv of 
tnxos pr. l d by t he ~lctnke of the taxpQyer: 

11Undcr t he statute t hen in fo rce t ho aaeeoe-
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mcnt of ttuos on real pr operty m::.s aot 
a pCrconal tax c.c r:.i ns t t t c ot!ner . The 
a~oessment w·' s r..od.c on the land 1 tr;oclf 
by 1 ts =-tl.r.:!be:rn , rertadlecs of o ""PS 
1 ts o"'!ler . It - no not t1 ~e 1utv of the 

.col lector t o look un t~e o~e~ o~ ~~ly 
to hir: for t i.e t..._~cs . The tax by lt' 
bac~~e due and nayable at certai n pTe
s cribed periods , and it ~39 t~e duty of 
t1e o~er t o ~o t b the collec tor , or 
send oome on~ , md "GY t 11is tf'x ?.e;oessed 
on t he land as auoh. Co t he c~llec to ~ 
1n his testimony but ot t ed a ler~l 
truth in say1n~ t hr t he hod no co rn 
ns to ~o was t ile o1mer of a r~ iven lot 
or tract of l a"'ld . He w ~ rece i v ing the 
t ax imposed on the g iven lot s ouch . I t 
t~ttY be concede{' th~t if A~..rriman h--d gone 
t o the col1 cc tol" and s t at e'' that he ho.d 
co~e t o pny the tax nseesoed on ~l ai 
tiff ' o land, truating t o t he col lec tor 
t o look U''1 t :1e nur.Jbc:ta, and t h is t '1c 
coll ector UTldertook to do , R.nd fur~1ln: ed 
t :1e lJ'rong nurtt>ere t end the aGent had 
t :1e:reupon m~de Y:~a.yrnent on the belief 
of t .. 1e corr ectneso or tnc loto, t h is 110uld 
havr;o been a c~ao of m11tu cl. ~1sta' e, or t 
leo.at one in •. 10~1 tl-te "':>laintift "JOuld h::r.vo 
a olea.r equity of restitu t ion . But the 
proof here is t hc t ... it!1out ;my 't'FOrd or 
ac t oi the collec tor l"'lvi t i ng t he!"Sto , 
t !'te ~~t of Dlaintiff , not dependlll() 
on t uo col l ecto r for t ne 1~1d no os ed 
aga1~st nis ~r1no1pal , present ed ~is own 
orepared lint t o tne col lector ' rnd told 
h i n to !"ltl::e out n l'"ea~i t r-,r t ... o t:"~xen 
due unon oaid l ict . 1 In ~llch n. o~se t h e 
collec tor ;l:'d to look eim-rly to the nU!:'
bers of t-1~ lots t hun furn1Ghed to escertatn 
the amaunt of t~ee a~scssed thereon. Th 1c 
he diet as invit ed by t he pl aintiff , nnd 
received the ".toney without Mlection, o 
it nc due the oity. ~ero 1n the ev1denco 
in all t "l1s to ~ ive color e ven t o nny t.•1a
t~c or ~ieroprescntation ~a t o any mct er 
ial fee t on the part of the colleotor? He 
tm.s purauing t he ot ntute receiv inr; t ho tax 
due on the lots ~a ~uch , l"Ggordlens of ,no 
t te o~er w~s . The ~~ncv received wna juotly 
O' 1ng t o tho c ity , was ohart c ':ln t he lots , 
Pnd , t~erof~r~, lt oannot be ntfirmod tn~t 
1 t in unconsc ionable for the oi t•1 t-..o hold 
it. " -

lb t hi !Y appoaro in your letter w.tioh 1ndic"'teo t. lt~t 
the collector in any way contributed to tho n1otnte . It 
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a.Pf)arently "3ac the r:: i 3t· ke o! the tnxpaye r o.."lr'l t:1o pa:yme~t 
-:ust be dee'!ied vol unt3.T.y. Under the forcgn ing a:1 t orlties, 
tcxea paid voluntar y by n tax~ny r ~ y not be reco~cr~d . 
3ince t he taxpa.yer could Y'!:>t h:r-i '1"': on ~ ct:..ol'l t o rec~v r 
t lia m ney fr:>:n the c :mnty, he , of couroo , woul (, '&::ve no 
r1r:ht to offs e t t !lc X'l;')ttnt Y" i (l ~ain~t tnxea . ., , i oh he 
no~ bees . In or~ er fo r h i m to off e t he ·nat ~Pve a 
vn11~ claim , ~~· ic!i he does n~t hpve on the f~etc !.n your 
l etter , 

I t i e t 11£'refore t heo,"" i ni on of t h is ")ena.rtre.,t 
th~t ';]here the taxpi:lyer, thr :>ugh ·11a sole r. 1c t~,-e , volu. 
tn.r1ly pays taxes unon l~d ie'l he docs no t own , he 
may not recover the D.."llU"'lt p id, nor may he offcet t"le 
n. ount p~id :l.gt:!inst pre ent or ... uture taxes o ed by h im. 

Ver y t r .'lY V')U,..t' , 

tt~·· Tr ' " .. ~ & v· .. ,... r !\.... .,., • n. t #"" , 
~osi st~nt Attornay General . 


