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Ym r ronmot of 0\fombOr 10 , l.G"~3, tor • op1Tlion t o no r ol
lf"mG: 

Ple no dvlco i f ' lntod 
to oorve o ~oroout1n o t :r ~.. tnp 
' 1 o n1osa or c ~lc noo ot tho rn("Ulnr 

o cuttnv ·~tt nay ch~\44 be pn1d out 
of tho aa :t rt t e r ·ro oc...-ut!ne 
c 'tornoy Ol' 1r ho cbo.uld r c iYo toe 
pr idea ., t t tu · ovor :l l ovo t o 
a·l ry of r osoc ttng .o\~ y1 ' 

Tour ~eq~ at for ~~ op1n1on 1nvolvoe tbo eo otruotlon or oot1on 
lltma n . t . r o . 1929 , ond in rt1oulm: tbo a ntne of tho t or 'l 
"toeo • uood tberol • 

1. 

• 
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Seot1on 11323 n. ~ . 'o. 1929 provides: 

•xr be be sick or nb ont. sucb court 
Gholl oppolnt ea:no peraon to 41och rge 
tho duties or tho office until the 
pro r otf1cer r ume ~e discb ree 
of hie dutton . ·• 

Sact1on 11~2& 1. • ~o. 1929 OY1doal 

"The porcou thus appointed nball poasoee 
tll9 snme power ond roco.tve tho S f'IZDO tooa 
n \ho proper otrtoer would it he •ere 
pre en t . "' 

bovo at tutoe orl£1notod a t c t1mo \7hcn tho proeoout1 
a t torney rOOO!YOd US CCIIl])OnB tlon COrtGin 9 f 08" for hie r
V1008.• 1noe that time. rocent logial t1on h&o pl c d the 
proeooutine: A tt~ney upon tJ. aalo.,.y baaia . At t.h t;.resent t1 e • 
it i a ~d$ the duty or the prosooutin c ttornoy. under eot1on 
11~15 R. • 'o. 1Ve9 

"to chnree upon bohnlf ot tho county 
ever7 toe thnt nccruea 1n bto ofrt co 
and to reoe1vo the •too ,. e nd a t tho 
en4 ot cb mon tb , pay ov r to the 
county treasury oll conoyG colleotod 
by bto c feee , • • 

seot1on 11317 provt~oe tha t t.ny proeocu•tn ettornoy who t a1la 
t.o pny CNer tmoh 1)oes · to t o oounty " U tartei t his DDl sry 
tor tJ nt QUZlrtor Of tho year e nd 0 11 be dO rr: CU1lty Of n 
mtnde onor , •" . 

'!be prosocut1n.g o ttornoya tl t thtt eeont tlao nro t hor rare no\ 
ollo d t o ret 1n &ny toea co~locto4. 

Tb1e mot tor bne bocn 41rootly pna od upon b7 th Kcnsae C1 ty 
court of ppoola 1n 1910. In ~toto ex rel •• .,. r ttoreon t 1. 
152 40 . \PP• n&&. the question wna ro1 od by •1rtuo of au np oint-
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mont by tho oirou1 t cowt ot s opeoiol proneeut 1ng attorney , 
attor tbo legally oloc~4 prosecutin~ attor~&J retuao4 t o rooogn1ze 
n gl":'lJtt'i .turY ur ;.cned to tnTestigG to v1ol~ t1ono or pnr ti oulor 
l r.vm . t t t t1M the prosocuttng ettorncy ot J·.,akson coun\y 
woe )Wll d tJ 1 ry on4 ws roqut:r"od • b7 ~rt1olo ~. Cbt)pter 104. 
n. s . t o. l OPO, to tltttl. o• or n 11 roo., collected by him to the 
oountv trennur~r u~on o lot1~n or ~no ut1oe tor hloh tho 
IJJ)t'Ciel prOGOCUt1nB at\ot nGf WOO l\!)p01nto41 r nd upon be1rll; 
den1o4 oo.mponnetioo. bo 1nst1\utocl on notlou to o . pol payment 
un4er tbo prov1o1on or oct1on 1014 R. . • ~o. 1009 which TOoda 
oa tollow.o: 

ft'l'bo r.orson thUD ap )J>01nted ab l l po~e•e 
t ho er~ power nn4 rocol•e ~ a me fees 
ae the pro~or ott'SCOT ould tt '!le wore 
pl'econt . fi 

This oar;c wna datonded on t e theorr t o~ tho aaoeut 1ng a ttorney 
ot J,okcon ootlnt)' dtd not roc.o!vo ony te B, and o1neo there a no 
provision 1n the t ntuto t tho opec1nl prosecut1np. ottornoy to 
drow e 6nlerv, hG woo not ont1 tle:1 by l ew to any o omrensntlon. In 
austn1nlng tb1o do£enoo 1n nn opln1on by Judge Jobnnon, \ho Ken~s 
01tJ Court of Ap u1n eni4, l . e. 26V: 

"· tht that omb•n .. ruaaoa rolotor 1n 
oa1nt~in1ng hi*" dec:,')nd 1e thtlt he P<lr• 
torl!led hia 00l"11oeu 1n county wl1ore the 
prooaout1nr attorney r oe1voa no ntbGr 
ocmpon$ t1on thnn o fixed aul nry at rtvo 
thouoorA dollflrn per t.Jtullli'A and :le can
polled by l ew to aocoW'lt to~ on<l pay to 
tho county treasurer oll tbo toes col 
looted by h1~ orrteo. 

11lo statutes cde the com na~t1on ot 
pros cutinp. et~ornoy oocord111b to tha 
populot1on of tho roapootivo oountien. 
In nearly e l l eount1Dc. 0 sol cry r Mnel ng 
from t!lroo hundro4 to ono thoueon<i llol • 
l tro por onn\Jrl is Jm14• arul in ndd1t1on 
thoreto, . the ottornoy ta ellOf:Oci to 
~rGC81?e for h1n eorvicoo 1n tho e1rcu1t 
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oourt such roos Ns er ollotrod by l~w. "' 
( s eot1on 1005 , n. s . 1900. ) fl.'l4 relo tor 
rendored hill ae~1ces i n ono of aue 
coun,ios ho woal4 h~•e bQen entitled to 
rocoivo nll t tee his eon1c .s bro~ht 
to ~bo ottieo but th ~ l u no nrront 1n 
tho prftV1o1ona or co~t1on 1014, t or aoy
tng tbt~t ho troUld have bo D ent1 tlod 1n 
such oeoo to reo iYe cny · rt or tbe pro~
ecutin~ n ttorney' • tlx d elery. '' 

oseoutins ttornoy recetvoe no t os ~• co pcnoni 1on f or 
1o serY1cce. and 1t 1a cleftr tba t ~ apoc1 ~l prosocuttne 

ottornoy csn reoo1vo none. a1nce 1t 1c o poo1\1vo ~nd to or tho 
6 t f.l tuto t ho t t.Jll toea uet be pnid tnto t)'~O T blic t1•e sury un4 
1n the nb nee ot expreeo atwtutar}' 'imrr o t , tbo y ocnnot bo 
cllvortod to ay other use or .rmrpose . 

It 7 bo ur ed t t the terG ... t oa" 1nclud0 t.he t ex·m "'ea l f.': rJ" • 
.. ucb c oonatruoUon 1ros p oed UJX'U. tho tera "'t eos" used 1n Ar11• 
ole 9 , eot1on l & or tt1e JJ1aso'Ul'1 Constitution i n · tote • · - Re14 1 , 
4G .. ~ . • Ul.. In th1 oonneo t lon it must biJ borne 1n nind tbnt 
oonfil tttu,1ontJ l tor .a n!'"o to bo liborall.J eonstrusd , athor 1ng the 
1n nt ot tb rr ateru tber of tr the tour oarners or tho 1nntru-
mont ,· while a to tutory torms w1 tb t ereno.., to oomJlEUUltJt1on «JJ-G to 
be atrtctl y oons truod. ce w~u round 1n tbo P tterson CA&'• eup~ • 
l . o. 26S: 

u!'he ru\ 1a 11 cotlled thnt public offi
cEr cannot dew n4 ny co "'Gnse~ton t or h1a 

r•tces not e~c1t1c lly nllowod by sta tuto , 
end t~ot otatutos providing such oaoponevt 1on 
:.~ust le libertllly n truo4. "' 

tt\or mora , ..)ff1c r 1n !!1saour1 to trros ed to ronder hie 
&rvtceo otuitou.ly unloaa camG apoc1t 1c otn\utory author1za

t1on 1 found f'or tho t.mS'lll&l" t ot cuob aon1ces. K1ne 'Yth n1vor 
l~nd Levy D1etr1ct. 279 s •• 1951 l . c . 198 (1926) . 
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!'\ ls , thGJ"ef ol-o, 'te op i ni on or this orttco th~ t t he apoc1nl 
proeoout1ne c ttor ecunot. b7 l t:1W, coll.Got o p nent lon rcr 
sorv1oe a l'Ond rod es welt. 

nospeottullT oub:l1 t ted • 

FR • I.I N E • REA(} I~ 
Aa 1st~nt A.ttornoy- C,onoral 

AP!ROV~D t 

• 


