
:'fEFOT IS~ : 

Ur . T. J . Har per, 
Prosecuting Attor ney , 
Gal en a., .'i r:sour i. 

Dear Sir : 

Offici~l , offen~in~ ~rovls-ons o; Section 
1'3 of Article 1-± , unlesF ,1e voLmt ... rily 
:resins , .:::1st oe re··o·v-ed b~r ,..uo •·prrc>nto ; 
t~e fpct th~t rel ... ted ~~~o i~te ~fter
n·ros rePi ns c'0es ·1ot nrevent forf(itu re 
of office ULC~.SI Section l3 o: A:rticle __ l_.; . 

Sept embe r 23 , 1 33. FILED 
JD'~ ,'1f 

'1e are ac1:nowledt,1ng receio t of your letter in w~ic"h 
you inouire as f ollons : 

" The School Board i n a ce rtain d istrict in our 
County i s tied up on a oroposition, so I am ?E' i ng 
your opinion uoon the fol l owing quections : 

A School board mertber helps to eT"'nloy a relative 
with in t he proh i bited degr ee to act rs treasurer 
for t he district "7tith comoensation. Doec t his 
d irector aut omatically go out, or should he resign? 

If t ~is relative resigns c an t he board nenber con
tinue to hol d his off ice , or wha.t effect vroul d i t <:'ve? 

T.1a nki n r, you in advance for an e"rl y renly , r>S they 
n.re t i ed un until your re-.,l y is received. tloul d l i ke 
to hear t hi s ee:. if ? Oosi bl e . " 

Sect i on 13 of Ar ticle 14 of t he Consti~Jtion of : ~souri 
p rovides as follows : 

11 Any nubl io of 'fioe r or employe of t his State or of 
~ny ooli tical subdivision t he reof who shall, b,, virtue 
of said office o r e oloyment , have the ri ·'l t t o name 
or aP'POint any per son t o render service. t o the -,tl'te 
or t o uny 'JOl i tical subdivision t hereof , end w~1o s ~11 
n"" e or ~>-"o int t o cuch se rvice a.ny relative wi t h i n 
t he fourth de c;;ree, ei t her by C0'1Sanf"U i '11 ty or cff i w:ity , 
s1.all t her eby for feit his or her office or c nloy-,ent . 11 

Section 7 of Article 1 5 of the Constitution of · issouri 
urovide~ ~s fol l ows : 

"The Oener al .<\s se":lbly chall, in addi tion to ot~1er pen
alties , nrovi de for the removal fro- office of count y , 
city, to~ or townsh ip officers, on co~viction of wi l l 
ful , corrup t or f r audulent viol Pt ion orne lect of 
of:icial duty. L~~s ay ~e enacted to p r ovile for t he 
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re fttoval fro m of f ice, for cause, of all ··ubl ic office rs, 
not ot'1er r.i sc pr ovided for in t h i a Constitution. " 

Under Section 13 of Article 14 of the Constitution a 
d irector 1'1ho n~'!tes or opnoints any pe roon 'Tithin t~e .,r ohibited 
degr ee E~ al1 forfei t his office . Under ~ection 7, ~rt icle 14, 
the Le~islature -ra.s authorized to ,.,rovide for t '1e re· .oval of 
pu bl ic off icera. Sect ion 161 8 R. s . , o . 1929 , among otl1er 
t h i ngs , ~rovides : 

11 In c ase any per son shcl. l usurp, intrude i n t o or unla. 
fully hold or execute any of f ice or franc'1ise , the 
attorney- general of t~e state, or any circuit or p rose
cu ting attorney of t he county in "'hich t~e action i~ 
com~enced, chal1 exh ibit to the c ircuit court, or ot}er 
cour t havin~ concurrent jurisdiction t heretri th i n c i vil 
c ases, an information in the 'lc ture of a quo '1(lrranto, 
a t t he rel ation of any ~erson desiring t o prose~Jte 
t he s a.me ; • • • • " 

By ~ection 1 3 , Article 14 above, t he Constitu tion ~~clares 
t hat t .1e a"'J ·oint :;,ent of any person within t1.e prohibite~ cler-ree 
s hall cause a forfeiture of his office .. That p rovision of the 
constitution ~ea~in~ t~at t he an oint~ent of a oer~on ~ithin 
t 1.e pr o'1ibi ted degr ee s':lall be cause for forfeiture of office, 
and when sue~ f ac t is proven, it ~ill recult in a forfeitur e of 
office . Tl}e Oect ion does not -nean t '1at the person .ho io 
accused of v iolat ing t 1e ·)r ovision of the constitution c ·c-~: 
no t ~ave an o~portunity to be ~eDrd in a court of co~etent 
j uricdiction as to -~ether or not Sect:on 13, Article 14 hns 
in f Dct been violated.. In Herchants' Laclede ~a.t . Benk v . 
Sc'lr o.:no, 1 90 S. '1 . 889, the court in cons i dering t~e PO-r;er 
of re'10vi n~ officers says a t page 891: 

"In t is otate t he rules gov erning t he rc~oval of 
ao~ointive office r s have been discussed b the appel lnte 
courts in a oc ries of cases in all of t7."'. 1ch , by t'\e 
ter=s of implications of t he statutory ryower fiven, 
t he removal c ould only be for c ause after ""lot ice and 
trial . " 

The right of a pe:tson to hold an off ice to w'1ich he has 
been elected 1s a right of w ich he cannot be deprived exceut 
by his dny in court . In other words, t he accused officer is 
e~titled to notioe ~nd ~earing before the right to hold office 
ca."'l be t aken from him. t1hUe ('lection 13, Article 14 declares that 
an officer w'lo na:'!es or an'10i"lts reltJtives in tne l)r oh i bi ted 
degree s i1all forf e it his office, sucll constitutio"'al provioion 
does no·t mean that t he accused official ~hall not ha.ve an 
opoortunity to be heard in a court of co ~etent jurisd ict.on 
as to whet'\er or not , as a matter of fact, he is guilty of 
viol~ting said Section . 

Sec tion 1618, R. s . . 0 • 1 929 , referred to above, provides 
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th8t t he risht to hol d off ice ohall be tested by the --:r1t of 
quo ~arranto . I n such nroceedings t he ~ccused official ~uld 
be entitled t o chow t hat he did not nawe or a_o,,oint the rela
tive or t 'la.t the person aupointed vas no t related ... it 1in the 
pro 1ibited degr ee . 

Section 1 3, Article 14, does not make t ue office of the 
accused official vacant automatically, but under sa.id :.,e ct ion 
t he accuaed official i s entitled to ~ot ice and hearln~ rc to 
·-hether or 1"lot he i s gui l ty of violatinr t.1.e mandates of 
said Seot:on. Under t he fact~ outlined in your i nauiry the 
accused official should resie~ ~ithout nutting the ·~t~te t o 
t he ezoense of 11avi r..p- 1.1n removed. If, ho~ever, t~e off icinl 
refuses to,. relinq..J ish the duties o:f 'lis off ice, 1 t will be 
necessary ror you c.s 1 rosecu t ing Attorney t o start oroceedinr·c 
for :1 is re~ovru. . · o 

I t is t~erefore our opi nion , i n answer to t h i s inquiry, 
that t he nccused official should resign and cauee the district 
no fur the~ d ifficulty. Powever , upon his failure t o so do , 
•e bel ieve it would be necessary to file an infor~~tion in tie 
nature of a quo rrarranto to declare ~ is forfeiture of office . 

Your ~ext inquiry t hat if t he relative should resit,n , 
can the Eoard me bcr continue to hold office ~ Under Ject lon 
13 , Article 14 above, any public o:fficet- "who ·shall na.! e of 
a·1 oint to ouch service any relative 'I'Tithin the f ourth degree 
e 1 ther b .. consanr;uini ty of affinity , shall t her eby f orfeit 
h i s or 1er office or e~loytttent . •• The injunct i on of t he 
Constitution , t herefore, is t hat no off icet- shall 11n <!t~e or 
ap oint . " It is the act of na~inP, or a? ointing t he relat ive 
~ ich i£ a vi~lation of t~e ~andate of t he Constitution, and 
when such na~inP, or ao ointing takes olace t he constitution 
has beer~, violated . It i s t he violation of t he constitution 
t'1at is t ho bao1o of t he forfeiture of ~is office, &nd t he 
cause or basis of forfeiture exists nt t he ti~e of the nc~ing 
.. nd t:1e appointi~g. At such time t he off icials 1 office could 
be forfeited by a pr oper ~roceeding. The conatitution h~ving 
been violated at the time of the naming a~d ap no i nting of t he 
relative and the cauoe of forfeiture coming into exis t ence 
nt t1et ti~e , t~e r elative could not restore the accused 
official to t he emoluments of ~1 is off ice by after,..ard.S re
si~ning . The reaoon f or t ~ ia rul e is obvi ous . I f a relative 
anpoint ed by cruch an official could receive the benefits of 
the off i ce until such ti!:ie ac t~e viol !'It ion of t!le conct i tu tion 
i s discovered o.nd then by resigning p rotect the offending 
offici al from the injunct·on of the co~stitution , i t ould 
nake t te conotitutional ~rovision n farce . U~der such a 
t'1eory the related teacher l"'li g'lt even cor:-::>lete the term fo r 
~· lob she was elected before t he violat ion of the constit t .on 
was d i s cove red, -md ye t, under sue 1 oircu~r::t encec, t he official 
could ~ot be re~oved . 

Therefor e, in answer to your aecond inquiry, it is the 
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op i nion of t his Department that un~e r Sect ion 13 of Article 
14 the director forfeits h is office by na- i,e and ap o~nting 
the relative ithin the p rohibitor! degr~e . After t uc naming 

nd ap~ointment, as pr~hibited oy t he co1~titution, othing 
c n be done by the related appoint to mit igate or c •mge 
t he offense already corn--· i tted, and if the related a"" o.:.:1.t ee 
should ~:ftcrwa.rds r e sign , t hat fact cannot restor e t'1e 
director i n good s t andi ng becsuse the offense under t he 
constitut ion rros u.lrea.dy complete wi t hout any e.cti~n on t he 
pert of the related appointe~. 

Ver y tru.l ~' your r; , 

Assistant Attorney t~~e~r l. 

F - :S 

APPROV J : 

Attorney General . 


