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Hon. T. J . flarper , 
Prosecuting Attorney, 
Galenn, .1 ·aour1 . 
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JJ 

Dear Sir: 

Your letter states as follows : 

"The Stone County Hi . y Co isaion 1a in doubt as 
to t~eir po ers tn laying out and establishing "Farm 
to r',et high aya f"rom point to point and have 1 t 
approved • 

. e would like to hnvo an opinion rroc your ottice as 
to tho1r authority 1n auch tter s . They ave acreod 
on a location or a road , and the State Sigh y Co~s­
alon comes and ch nses every th1ng nd p out a dif­
ferent rout • Do they have cny rJgbt to paso on nnd 
determi ne the route or is 1t left to the State Co 1c­
s1on?" 

The language ot your letter loaves e 1n doubt as to hott~er 
you inquire it County Commiso1on design tea a road to be built rrom 
G~lona to Rood Springs , must tho de s i gnation thoreot be Bpprovod by 
t he Stnte Co lesion botore the road can be butlt - or - bother you 
inquire it County Co 1ssion loc tea a route tor a road to be built 
bot ecn Galena. end eed prlnga, can the State Co 1ao1on locate 
anothor routo nnd refuse to approve the routo a•lectod by tho County 
Co 1ss1on. I will tbore~~re answer both que•tions • . 

I assume the ro 4 proposed 1a a " Far to- ket" road to be 
built only ~ county funds raised by taxation under Sect1on 7890 R. S 
~o ., 1929, and that neither Federal Government tunds nor etato aid 

111 bo used 1n buil ding a o. Sootton 7858 R. s. or ·o . ot 1929, ~ e 
being port or the Fa to-market Road St~tute ot 1927, provtdeo os 
follo s: 

"PO rEH !diD DUTY OF C~"''Y HIG Y COMrJISSI O!"- It 
shall be the dutf of the county high ay commiaaton 
and cm1d eo sa on shall have the ;r•ors to looote, 
lal out , des1e99te , construct and n·atn , sublce~ 
to approvnl or tho state hi~1way eo ss1on, a sya on 
ot county highways not exceeding 1n the agsr te 
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one hundred m1los in any count,., by connecting 
by tho most practical route tho sovoral centers 
ot population in tLo county, 1n such manner ao 
to afford a connection with such of naid centers 
of population as a~~ not now locntod on any state 
highway with such sta c n1r~way, and so as to 
atfor4, as ne3rly as any be done, a connection 
~1th county highways oonnoot1ng tho centera of 
population ot adjo1Dix~ counties, to the end that 
all parts of the county shall bo connected w1 th 
tbe state highway eyotam oo now laid out and des­
i gnated, and that the 1Dhab1 tante of the county 
generally shall hnva and enjoy a system ot 
b1gbly improved t~-to-markat roads" 

Section 7859 R. s . P!o . 1929 providos na follows: 

"LOCATIOn OJ' COUNTY HIGH . Y TO BE SUBMIT'!' TO 
STATE HIGR.AY CO:!MISSI t 'Full AP'PROVA.L- Botoro 
construction · ot ony county highway located. 
laid out, and deeip.nated as in this article 
authorl~ed and provided, or any money, in excess 
or the cost ot auch location nd dosi ati~n 
shall bo oxpended thereon, it s~l be tho duty 
ot county highwey commission to aubo1t such 
locatio to the steto h1Ppway commisa•on for its 
approval, and, upon approval of such location by 
the stato highway commission, tho county highway 
co~ss1on ahall proceed to procure the right-or­
way for said county highways, said right-of- y 
to be o~ the stan~rd width required by the eta .e 
h1e;hway commission for secondary h1gbwnya, not 
less, howover, t ban sixty root w1do, and socure 
title i n reo to such r1Gbt-of- y by de d of 
conveyance, or by Jud~ent of a court ot competent 
jurisdiction through condemnation. •••• 

It 1e contemplated these ~a~to- r ket ro~do s ball even­
tually bo a purt ot tho state highway syetc ot bard surfaced roads, and 
to that end Section 7360 R. s . o. 1029 provides t hat roads built no 
fa~to-markot roads shall be of sucb ty~o and on sueh gr ade na to peroit 
1mprove ent thoreot ultimatel7 into hard surfaced roads . 

Section 786G, I . S. ~o. 1929. proVides: 

"If, and whont the state h1gbway eorniosion is 
authorized by law so to do, and may so desire it 
r~y tnko ovor all or any part of tho highways 
ot the countz hlrlpml srston and ke refund 
therefor 1n suCh ma mor as y now or berent'"tor 
be provided by law tor r~ing rotund to the several 
counties or t his state, and road districts thereof, 
tor high ys heretofore designated and taken over 
by said a tate highway department , hereupon it shall 
be t ho dut1 ot the county hi~ms, C"'mm!d: .. >sioft, by 
proper doed ot conveyance, to t rm ofer to s ~ i {.'Jlwsy 
slml"~~nent that part of countv hi t"Phcav· •n-•+- - ._.,., __ 
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The first question 1s: If county commission design too a road to 
bo built rr~ Galena to · ed Sprin a at the de iep t1on thoroof be 
appro•Gd by tho state co teet before the road cnn be built? 

Section 7858 ot the to-ma~ket Road Statute provides opecif1-
cally the county o toston "shall have the power to locate, lay out, 

ate, construct an4 r.~intatn subJect to approval of the state 
~-r~wn~"c~ommisolon a sxate.m ot county ~tehwaya. fhe power ot tho county 
oo seton is to locate , construct and msfDtnin a syste o~ ta~to­
ntJrket roads aubjoot to t11e approval ot the ats.te h1iiliway c tsston. 

P.ere ts a particular specific motho4 la1d out to be followed by the 
county hi eh e.y co Ias1on iiilocat1ng, dea1f!!! tt~, constructiM and 
mo1ntnin1ng tho syatom o~ ra~to-market roa~a. tn my opinion octton 
f858 provr,!es tirot , tor a system or county r rm- to- rket ro da to bo 
laid out , destgpatod and locntod by the county comrnioslon subject to-the 
approiar vf the state co.mmlssion, and tho ord "system" as hero us d 
metUl8 Qll Orgenfzed pl nn or scheme ot county roads CC'nn cted nnd combined 
into a harmonious wholo, adapted and des i gned to boat and most conven­
iently serve tho public uoins same; 

Second , that such systam when approvod by the atate c tss1on, 
the county co ss1on te empowered to construct and 1nta1n subj ot 
to the limitation as to location or a particular road contained in 
Soction 785i; 

Third; thnt the ayste should bo planned so as to ae rar as is 
practicable attord a connection •ith centers of population ~ ~ located 
on any state highway, ond planned so s t~ afford , within pr cttcable 
limits, connection with county high ays connecting tho oonters ot popu­
lation ot adjoining counties. 

This construction contemplates tho county co esioners will 
cooperate uith at te c s1on and state commissi on cooperate wtth the 
county comm1es1on in working out a system ot county roads for the fa~ 
to- ket roada ot the county, and necesea.r11y 1 doing this wor k the 
county ~ isston w~ll incur some oxponsea tn deo1cnat1ng and locating 
proposed ronda, and submitting same to stato co ·.tsoton as part or the 
syst or county roads; and 1n the cr onttng or tho plan or aystnm or 
roads, neither the s tate co~sn1on nor the county co ss1on will be 
allowod to arbitrarily oxercio its rights to tho manireat i njur y ot 
t ho other . 

C & 0 By. Co . vs . Thompson, 176 s •• , l . c . 24 

In th1a situation our Supremo Court o id, 1n State ox rel Barlow 
va . Holtkamp, l4 s. • (2d) l . c . 650: 

" enover a statute lieits a thing to be done 
1n a t1oular to~, 1t necessarily includes 
tn itself a ne ative, namely: that tho tl1ng 
ohall n21 ~done otherwise." 

Applying thia rule o~ construction to Section 7858, it 1c my opinion 
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t he county comm.1oe1on cannot loca te, lay out and designate a sLstan 
or ru.~ to-market roads o.nd build same or any part t ereot wit out 
tirat hoving the systam nd the particular road thoreot apErovo~ by tho 
state commission, and therefore tr county oomm1ss1on designate a road 
to bo built from Oalo"e to Reed Springs , before 1t can be legally built, 
the state co 1ss 1on ~ anprove same. 

Tbo second question 1o: if county co ission has doslgnntod a road 
to bo built between Calona and Reed Springs as part of the t e rm-to­
market roads o1" tl1o CC\unty e.nd auch desi t ion meets t he approv 1 or 
t he state c ·1eni on and then th county commission locates the r oute 
ot roa~ betwaen r~lena end Reed Springs, can the stato commission rOfuso 
to approve tbe route selected by the county commission nnd locate another 
route ror sa1d roa3J 

This brings us to a construction ot Section 78~9 or the ·'am- to-
market Road Act. The lano a e ot Saot1on 7 59 is: 

"Beforo construction or any county high ay 
locatod ••• as in t •1a article ~1 1z~d nd provided ••• 
1t shall be the duty or the .county 
h1~p•ny cooniss1on to submit such location to 
the et te hirp -commisnion for 1to approval***" 

It 111 be observed that t ho lan ~~ o~ Section 7859 i s: 

"Betoro construction ot any county highway, located, 
la14 out , and deal ~ated as in t his article author-
12ed and provtded •• it shal l bo tlae duty ot the 
county high ay commission to submtt such location to 
the state highway commi ssion ro~ its apnrov 1, and , 
upon ,mmrovttl of' such ~~~ by tho stnte higbwnl 
commission, t he county highway c 1s::sion shall ** " 

Tho language in tho section "Any county highway, located, laid out , 
and de ntgnated as in this article authorized and nrov14ed." ortdently 
re~ers to t he locatinG, laying-outland desib1ntins of county hi ghways 
as a part of county f nrm-to- rket road system established i n compliance 
with Soct1on 7858. 

Tho.t thio construction or the langua e quotod fro Section 7859 is 
correct, 1s borne out 1"\llly by the following lo.nguoeo contained 1n 
Section 7059: 

"Eofore construction or any county highway loootod , 
laid out, and des1~atod ~a in this article au­
thorized and provi~d, or any money, tn excess of 
tr.c cost or such location and desi~not1on shall be 
oxpond&d thereon, it ahOll be the dut y of tho county 
highway commission to submit such location to the 
state highway cornm1 aa1on for lts approval • " 

Thi s section, 7859, recognizes that a syst em of tai - to-market 
ronda 1a to bo lald out by tho county highway co ias1on and epproved by 
the state commioaion and that some costs must be incurred t herein. ~t 
Section 785i in my op1n1on aloo forbids t he building or a ra~-to- a r kot 
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road bctwo n two po1nto artor atato commiss ion bas appr oved a road 
bct woon tho pointe aa ~ part ot tho county system until the location £! 
t ho route or tho road ~as been approved by the state comm1as1on. 

Also 1t county highway o 1aa1on does not locate a r outo tor a 
road bet n two pointe the selection ot which road ao part ot county 
high y system hoe been approved by state co ss1on, or it county 
c iaoion and state o 1as1on cannot agree on route or location tor 
such road, the atote ssi on can locate 1t . Thi s answers tbe second 
question. 

Section 7860 ot •arm-to-market Act re Quires tho county commiss ion 
to bu1ld t he road or o type and with a gr ade GO thnt it can be ult1 tely 
mnde into a ourraood atato hi gh ey, and Soet1on 7866 or tle same Act 
authori zes the state c omm1Ds1on w1on aut horized by law to t a l<e ovor the 
roads tho county h1S}lway c os1on builds o.nd pay tho colmty thorofor. 

In thia provis ion for taking over t ho t rm- to- market roads 1a 
d1 aolooed the reason ~by the L gialature intended tb1a ayote of tarm 
roads to be located and constructed only with t he pnro~ l or the state 
oo 1ss1on, to- wit: the Fo -to- r ket roads are intended by the 
Logl slaturo to bcoo o a m!:1 ot t he state hip.hwal system and therefore 
should be so locnted andoUI1t"that they can ren ily be hard surr cod 
and made an 1~tegral part ot the state wide hard our t aced road eyot • 

Vory truly yours • 

ED ~ARD C. CRO 

APPROVED : 

Attorney General 

.ECC : JJI 


