
~ROSECUTING ATTORNEYS : Under Section s - 4876 and 4878 
R. S . Mo . 1939 , must investi
gate as well as prosecute 
violators of liquor control 
act . A sound discretion must 
be used t o determine extent 
of investigation. 

November 24 , 1944 

Honorabl e Leo J . Harned 
Prosecuting Attorney 
Pett is County 
Sedalia, Missouri 

Dear Mr . Harned : 
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This wi ll acknowledge your letter of Aueust 23, 
1944, which is as follows: 

"Will you please inform me, under Section 4876 R. 
s. Mo . , 1939, wh~ther or not it is the duty of 
the prosecuting att orney to go to the various 
places ~here liquors are sold and / or drunk , 
and gather evidence as to law violat ior s , and 
then to prosecute the case? 

"A~ I understand it , the Supreme Court has crit
i cized the ~rosecuting a t torney f or ~rosecuting 
a case and appearing as a witness in the s ame 
case . 

ni would appreciate your opinion as to whose 
duty it is to collect the evidence and present 
it to the prosecuting attorney, · i~ it is not the 
duty of the prosecuting attorney. 

"I would appreciate this at your earliest con
venience." 

Section 4876 R. s . Mo . , 1939, nrov1des: 

"For the purpose of enforcing the provisions 
of this act and acts amendatory ther eto , the 
prosecuting attorneys of tne r e spective counties 
and the circuit a ttorneys , or at the request 
of the governor , the attorney general shall 
inve s t i gate and prosecute all ·violations 
of any provision of this act ; and shall repre
sent t he supervisor of liquor control in any and 



Ron. Leo J. Harned -2- Nov . 24 , 1944 

all legal matters arising under this act. 
When requested by the governor , the attorne7 
general, or hie as sistants , Shall i n the en
forcement of this act , have the power to sign 
indictments or informa tions and conduct prose
cutions in any count7 or o~t7 wi thin this state . 
Vl.henever any tax, fee or other charge, as author
ized by this act, shall be due, suit may be 
instituted in any court of competent jurisdiction 
by the prosecuting attorney of the county, or at 
the request of the supervisor of liquor control, 
by the at t orney general , in the name of the state 
at the relation of the supervisor of liquor control , 
t o recover such tax, fee or ether charge , and in 
any such suit all persons , a ssociat ions or corpor
ations interested may be made parties and service 
may be had on b oth resi dents and nonresidents in 
the same ~anner as nrovi4ed by law in civil actions. 
The fees and expenses or the a ttorney general in 
performi ng the duties as required under this section 
shall be paid out of the appropriation of the super
visor of liquor control.u 

It must be noted that the section declares that the 
prosecuting attorney shall investigate and prosecute 
all violations of any provisions of this act . 

Section 4878 R. s . !!o., 1939, provides: 

"The supervisor of liquor control shall, at least 
once each month, transmit a l ist of all compla1 nts 
made to or by him against licensees f or alleged 
violat i ons of the liquor control act to the circuit 
and prosecuting attorney of the c ity of St . Louia 
and to the prosecuting a ttorney of ever7 county 
in which said violations are alleged to have oc
curred, t ogether with a l ist showing all revocat ions 
and suspensions of licensee within such county 
ordered by said supervisor of liquor control , t o
gether with a brie~ statement of the facts pertain
ing to each case , and i t shall be the duty o~ the 
supervisor of liquor control at the time of trans
mit ting each such list and statement to transmit 
to the attorney general a duplicate thereof for 
the information of the a ttorney general in carry
ing out and enforcing t he provisions of the liquor 
control act . It shall be the duty of the circuit 
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and )rosecutl1g at~orney of tho city of St . 
Lcuis and the prosecuting a ttor ney of every 
coun t;y t o transmit to the supervisor of 
liquor contr ol , at least once in every t hree 
mo~ths , a written report of t he aetlon, if any, 
t aken by such circui t or prosecuting attorney 
on each complaint contained on the lists s o 
transmitted t o him. n 

In State on Inf . McKit t rick v . Wymore ~ 132 S . W. (2d ) 
979, the court s t ates: 

"Under the r ul e , if it t s the statutory duty 
vf a .rosec~ttng attor ney to commence and 
prosecute crin.lnal actions , by nece ... "ary 
i 1?li cations, he shoul d qualify h i mself to 
deter11tne, in t he exercise of an h onost dis
cretion, if a prosecution sho~d oe commenced. 
The only way 'tle can deter• 1ine t he question is 
t o make an investi gation of the facts and ap
plicable law. If he determines there sh ould 
be a prosecution~ and determine•~ in the exer
cise of an honest discretion~ that he Should 
proceed by information, al so by necessary- 1m-

- pll.cation it is .nis duty- to do what ever ia 
necessary- under the law, t o authorize the f iling 

• of the 1nfor"llat1on . In making an 1nvesti f•ation 
he quallf iea hi~self t o make and swear to the 
i nformation . ~ ... -:~;~o It is well known that private 
persons rarel y file complaints . They may subject 
themselves to costa and the hazard of an action 
f or malicious prosecution . I f a private parson 
filea a complaint, the prosecuting att orney is 
not compelled f or t hat r e ason t o f ile an infor
mat i on . However , it i s his duty to make a r~aaon
able investigat ion and then determine i f an in
f or mation should be f iled . 

In State on Inf . of VcKittriok v. Or avea , 144 S .· \ . 
(2d) 91 , l . c . 98 the court st ~ te s: 

"But where the crime i s one against the body 
politic generally and not agains t a part icular 
individual a s ia the case with t he laws in 
re~erence to gambling, i ntoxicat ing liquow, 
elections Gto . exper ience t eache a that a 
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)rivate prose cut :ng \fitness will rarel y c ome 
forward to initiate proceedings . ~· <J'" -..· It 
is net only the right t ut the duty of the 
p•oaec~tor in such cases to himself take the 
i nitiative . ":· . -~ Res pondent s~Jys that he had 
no facilities for making i nvestigations in 
vheDe matters . It is in evidence that in 
prior years r e s pondent had an invest i gator 
a ttac!.cd to his office force , ~d that while 
ho had no such investigator during 1 938 and 
the early part o~ 1939, he later obt~ined one . 
It ls not shown that he made any effort to 
gain s uch an a ssistant durin; the period here 
!. lvol ved . In uny ev ... nt , he hfld t he power t o 
a~Jear before grand juries and he had the 
power to anpl y for the issuance of sear ch 
war rants . I ~:. n:ay oo that any effor t on his 
part t o cor rect tho couditions ment i oned would 
have been hedged ar ound by dif~iculties . But 
this could ~ot excuse a failure to make any 
a ttempt at lnvcst~ga~ion . n 

I n StEo. ... e en i n1' . rciU .. tri ck v . Wallach~ 182 s . w. (2d} 
313, it ' s st~t ad: 

" ne duty "f a rosecutlnl:, offi cer necessarily 
requires t hat he invest igate i . e , inquir e i nto· 
the matter with care and accuracy, that in each 
case he examine the avail able e idence, the 
law and tho facts and the ap plicability o~ eaCh 
to the other , that hls_d1ties ft~thor r equire that 
he lntelligo~tly weigh the chances of successfUl 
te~1ination of the prosecution, having always 
in 1ind the relative importance to the county 
h e serve s of the differ ent orosocuti ona which 
he miGht lnlt~nte . ~uch duties of nec~ s sity 
i nrol ve a ood fo.ith , exercise of the sound 
(liscret ion of tho uroaecutin~ attorney . ·; ·:- ·~ 

~uch disor'"'tion nxercised in t:;ood fai t h auth
orizes the prosecutl~g of f icer t o personal ly 
doter"ll·.ne , 1n co .terence and in collaboration 
with poace cfficors and liquor onforcament 
ofrlcers taat a ce~t r in plan of actio~ or a 
cert ain policy of en£orcement will be best 
productive or law enforee~ent and will b est 
r c sult in gcnorcl l a1 .observance.". 

It is t heref ore clearly seen t hat the prose cuting 
attorne7 has the duty to make inve s t i gations a s f ar 
as liquor violat ions are concerned . He also haa 
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the duty to initiate proceedings against o~fenders . 
The extent to which the prosecuting a ttorney should 
personally take part in the se invest i ga t ion8 is a 
matter for ~e us e of his s ound discretion under the 
particular circu.ms.tance s i nvolved . Under ordinary 
conditions the peace offi cers of his county, together 
with the abents of the liquor department will be able 
t _o procure the evidence and do the testifying . His 
own, as well as their investigations will also probably 
find private citizens who 1 ~ave evidence and will tea
tiry. ~e extent to which he must personally ass ume 
the init iat i ve would seem t o depend on t he particular 
situation l n his county . If the violat ions are being 
discovered by the peace o fleers and liquor agent s 
he should cooperate with them End ~ile info~1ation and 
diligently att ~wpt LO procure convict i ons of violat ors. 
However, i f t ho enfor·cement officers are lax lle should 
f eel a per s0nal re~po~sibillty in stirring t.hem t o do 
their duty, end sh0uld not hesita te t o ~ake per sonal 
i nvestigations t o discover violations . 

I t is true t hat t he l aw f rowns on a prosecutor 's 
testifying in a case he is •rosecuti ng ,even ~hough 
it may not cons t i t ute reversible error for h im to 
do so. The ~prinefteld rm~t o:f Appeals in 8tnte v . 
Nicholson, 7 s .... . (2d) S75, st~ttod :Jhat the nrosecuting 
at; torney sho lld not accompany the sher iff when serving 
a search wa1rant in the absence of peculi ar circum
stances makl n...-; .i. t nec~sse.ry . Th e court ""l.eld t hat it 
was no t error f or the court t o ermit t he prosecuting 
attorney t o t estify, but that it to a cortai n extent 
showed a er nonal i nterest on his part and also held 
that i f t he case wa s retried . ~he prosecuting attor
ney should be disqualified and a special pro~ecutor 
appointed . However, t here were other ~acts besides the 
mere test imony of the prosecutor whlch showed his per
sonal l nterest ln the case . It might wel l be that 
under bt her circumstances t he test i mony of the prose
cutor would n t huve een prejudiced. 

However , in 10St instance s his i nvestigat ion will discover 
witnesses Who can t e s t ify t o the violations . ~he require
ment that the pr osecutor inve stigate does not mean that 
he should take the pl ace of the liquor agents or t he 
pe·ace offi cers, but 1 t doe s mean that h e should use a 
sound discretion t o e~orce the liquor laws i n his county 
and that he cooperate in every way possible with the 
liquor agents and peace officers and ~hat he should feel 
a per sonal responsi bility to see that violati ons are 
discovered. 
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He shcul d ca r eful ly s t udy the r eport s which Seo. 4878 
R. s . Mo . , 1939 , r equire s t he Supervi sor of Liqu or 
Control to t r ansmi t to h i m. He sh oul d see to i t that 
all co~plaints so t r snswitted are ·nves t i ga t ed and Wh 6r e 
the r epor t s shew a ~usoension or rev ocat i on b ecuase of 
a violat i o~ of the liquor l a ws he sh oul d see t o it 
that pros ecutions are instituted , where suff icient 
eviden~e is avail abl e to ind icate that a conviction 
can b e obtained . 

COl l,LUSI ON • 

Under Sees . -" 876 and 4878, H . s . It1o ., 1939 , pr osecut ing 
a t t or ney s have a dut y t o i nvest i gate and pr osecute all 
viol a t i ons of t he Li quor Cont rol Act . The extent of 
their inv us t i gation i s a ma tter for t he u se of t heir 
discr etion but an arbitrary r efu sal "G O inves~igate or a 
l•ck of i ni t i ative is n ot excusable . 

APPROVED : 

VANE C • r.:'RURLO 
( Aat i ng ) Attorney Genera l 

RJF :LeC 

Re spectf ull y submitted 

ROBL. T J • . Ll' ~AGAN 
As s i stant Attor ney General 


