LIBUTENANT GOVERNOR: Power of Lieutenant Governor to vote

SENATE: and debate in the Senste.
January 5, 1943 /La
!

FILED

H onorable Frank G. Harris j ;

Liecutenant Goveraor of kissouri
Jefferson City, llssouri

Jesr Sirs:

You have requested that we glve our opinion on the fol-
lowing guestion: VWhen or on what occasion may the Lieutenant
Governor zlve a casting vote?

The consideration of tiils question requires a review
from the beginning of this power of the Lieutenant Governor.
lhe Journal of the “onstitutlional Conventlon of 1820 on page
20, slows that a draft of the constitution relating to the ex-
ecutive department wes up for third reading. Section 17 was
read as follows (p, 21):

"The lleutenant jovernor shell by virtue of uis
office, be _.resident of the senste, have a ri it
when in committee of the whole, to debate and vote
on &ll subjects; and when the senate are equaLIy
divided, shell give the castlag vote, and in &sll
cases of joint vote of both lLicouses of the general
cssembly, where there is an equal division, he
shall in like manaer glve® the casting vote."
(Underscoring Ours)

it thils polnt the Journal siows:
"A motion was made by kr. Ramsay, to strike out the
. words 'aad vote,?! which wss nezatived.

Thereupon the section as read was agreed to by a vote of 235 to 12,
On page 39 of the Journal, the Section 17, supra, wos t hen referred
to as Sectlon 15 and "amended by striking out the words 'asnd vote,!
and the sectlon as amendedwas apgreed to."

The fire of 1837 destroyed all records of this State rel-
ative to this conveation but there 1s, at present, in the Seeretary
of State's offlce, what purports tc be a photostatic copy of the
copy of the 1820 lLissourl Constitution, filed in the Lilbrary of
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Congress in lashington, Y. Ue That copy shows the [inal draft
to walch is apvuended the signatures of the members of the Con-
ventiun, in so far s Section 17, supra, is concerned to be as
follows:

"Ihe lieutenant governor shall by virtue of uis
office, e presldent of the senate. In committee
of the whole he may debate all quections; and
vhen there is an equel division, he shall give
the castin; vote in the senate, and also in

joint vote of both houses."

e are unable to ascertain how these chian_es occurred,

In the n. S. lio., 1825 gnd on through k. S. i.0. 1885,
thils provicsion apoears as follows:

"The lieutenant _overaor shall, b; virtue of
his office, be President of t he Senate, In
Committee of the Vlcle, he may debate all
questions; and, whien there is an equal division,
he shall _ive the casting vote in the senste,
and, also, in joint vote of both houses.™

lote ti.e dlfference 1n cacitalization and punctuation.

There is no doubt about the meanin; of tihe 1820 provision
£8 taken from the Journsl. Under that section, 1t 1s clear thet
thie Lieutenant Covernor was entitled (1) to debate all subjects
when the Senate was resolved into a commlttee of the whole; (Z2)
to sive the casting vote when tlie Senate wos equally divided (this
power aprears to be limited to being excrcised at tiicse times the
.enate le not resolved into a committee of the whole, due to the
fact that the power to'vote in said coomlttee wes expressly stricken
by the conventlon) end (3) to give the casting vote in joint sessions
of both houses when there is an equal division.

fhe section &8s it sppears In the copy of the 1820 Consti-
tution ¢ fille in the Librery of Congress, wiille stated more con-
clzely, woes nut alter the clecr meanling as exprecssed in the Journal
of 1820. It is to e notea that, tht part of tils provision re=-
lating to giving the casting vote is set spart from the previocus
provizsion on uebuate by & semicolon. In iills v. _-tete Board of
Equalization 33 P (Bdi-SSS, 569, 570 the court had occaslon to
deternine the oifice of & semlcolon. It 1s said:
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" 'The comma arc semlicolor are b th

used for tie same purpcse, ramely, to divide
serte ces ard narts of serterces, the only
differe:ce being trat the semicolon ma:es
the divisior a little more rronounced tlar
the comra.,' # % ¥ & ¥ o3 X W oROF N ¥ X R

"# % % & 'Ihe Oxford Dictiorary, after defiring
a aemicol ., says that it is used for ¥marking
ff a serles of se:terces or clauses of co-
ordinate value." Volure V111, part 11, p. 440.
According to this statement of usage, every
clause separated by a semlicolon + % ¥ is coordl-
nate with each of the otlers, ard t-erofora must
each be read separately  »* # ,' ¥ &« % “

3

Mo % + = 'Agalr, Ward's "Senterce and Theme"
(Scott, bsraama: arnd Co,, 1923) at page 331, says
the semicolon "shows that two serterces, each of
whieh should stand alore, have been combired into
one serntence;" ard co:rtinues, "A semicolon 1s

used to show that what follows 1s grammstically
indenendert, though closely related in thought."'"

Applylrg trese rules, it is aprarert that the right to zive the
castirg vote is not confired to a time wher the Senate is in a
committee of the whole, since the clause "ard when there is an
equal divisio:., he shall glive the casting vote in the Senate"
being set off from that which precedes it by a semlcolor, is to
be read as a separate senterce, independert of the preceding
clause.

As heretcfore show:, the editicns of the Corstitution,
as they are In K, S5, o, 1825 through R. S, lo., 18865, have not
ir punctuaticn and cepltalization been the sawe in Section 15,
Article 1V as the copy filed in the Library of Congress. Since
those changes have been unauthorized, we shall disregard them.

Out of the 12€5 Constltutlonal Convertion came a similar
sectlio:. 1t was Section 13, Article V (G. S. 1865 p. 34) and
read as follows:



Hon. Frank G, Harris -L- Jonuary S5, 1943

"The lieutenant governor, by virtue of his
office, shsll be president of the senate.

In committee of the whole he may debate on

all questions; and when there is an equal
division shell iive the casting vote in the
senate, and also in jolnt vote of bvoth houses.™

This hss been coumpsred witi: the original signed copy on
f1le with the Secretary of ftate and found to be correct in all
respects. Since 1t 1s ldentical in substance with the 1820 pro-
vision, we think it is to be zlven the same construection.

Out of the 1875 Constitutional Conventlon came a similar
section. It was Section 15 Article V (K.S. 0. 1939 o. 106¢)
and reads ag follows:

"ihe Lieutenant-Governor shall possess the
same jualifications as the Goveraor, and by
virtue of his office shall be fFresident of
the Senate., In committee of the whole he may
agebate all juestlons, snd when there is an
equal division he shell give the .casting vote
in the tenate, anc also In jJjoint vote of both
houses." -

Note the absence of the semicolon after the word "questions." Ve
have checked tiils absence with the origlinal signed constitution, on
file with the Secretary of ttate, as adopted from the 1875 Con=-
vention and find that that draft scows a semicolon after the word
"questions." Also s.e Journal ..issourl Constitutional Convention of
1875 (Loeb=thoemalker) Vol. II propge 794 where the version of Sectiam
15, supra, that was adopﬁed, is sect forth with the semicolon

after the word "gquestions" (.ee adoption pages 801, 802)

e therefore think that the same construection applies to
the 1875 provision ss we applied to the 1820 provision. Thie view
is fortified by what hes been sald by wrilters on Parliamentary
Lawi,

In Law and Practice of Legislative Assemblies (Cushing)
fection 298, p: e 115, 1t 1s stated:
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"z & % In the constitution of the United
ttates and in those of &ll the States above
named, except that of Virginia, (in which
1t is declared, that the lleutenant-governor
shall preside in the senate but shall have no
vote therein,) it i1s provided, that the pre=-
slding officer thereby designated shall zive
the casting vote, when the body over which

* he presides 1ls equally divided;  # 3t % "

Liissouri is one of the States above named, to which the author
refers, 'The author continues (p. 116):

"i % % 1his right of the lleutenant-goveraor .
is extended, % # % In kKissouri to a joint
voite of the two Louses. # % = # =W

with reference to the functions of the Lleutenant Governor
when the Senate is resolved into a committee of the whole, this
author states (ptze 116):

Max 4% 4 In Connecticut end Micsouri, the lieu-
tenant-zovernor is permitted to debate, and
In the ttates of lentucky, Indlana, Illinols,
and Texas, to cdebate and vote, when the body
over which he pr: sidea is in committee of

the whole. # * # X %

Thus, thle text besars cut our view that the Lieutenant Zovernor in
liissourl mey debate when the Senate is in committee of the whole,
but not vote; that he may vote during sessions of the Senate to
pilve the casting vote in case of an equal division.

In Legislative Frocedure (Luce) the author from page 432
to 445, discusses the presiding officer of the tenate and on page
445 oconecludes: ‘

"In Connecticut, Kentueky, liississipoi, Indisns,
kissouri, ana Texas the Lieutenaat-uoveraor
may debate in Committee of the Vhole."

Further discussing the power of Lieutenant Covernor to vote,
thils author after discussing the orizin of such powers, states
(pa_es 447-448):
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"The first of the ttate Counstitutlions to

refer to the voting power of the preslding
officer in the upper branch was that of lew
Jersey, wirtlch ade the Goveracr the Fresldent
of the Councll, witii a casting vote. Ilew York
a8 the flrst to find employment for a Lieu-
tenant-Governor by makiag him Fresident of tlhe
Senate; upon an equal division, he was to 'have
a casting vote in their decisions, but not vote
on any other occasion.' This was the only
State wlth any such provislon when the Federal
Conventlon met, and suv 1ls to be credited with
furnishing the idea to the Federal Constitution.
The authors of that document preferred to give
the votiang power to the Vice- resident by
indirection, saying, he 'shall have no vute,
unless they be equally divided.' Hamilton in
Jo. 68 of '"I'ne Federalist' gave as the reason
for adopting the llew York idea: 'To secure at
all tlwmes the possibility of a definite resolu-
tion of the body, it 1s necessary that the
President should have only a casting vote. And
to taxe tlie Senator of any State from hils seat
as Senator, to place him in that of the Presi-
«ent of the ftenate, would be to exchanse, in
regard to the State from which he came, a con-
stant for a contingent vote.!

":entuclky was the next of the States to accept

the prineiple. Iier second Constituticn (1799)
made the Lleutenant-GCovernor the 'Speaker'! of

the Senate, with a casting vote, and went farther
by empowering him, 'when in Committee of the Whole,
to debate and vote on all subjects.! Indiana
(1816), Mississippi (1817), and Illinois (1818),
all copied this. Ccnneeticut (1818) took it with
the omission of the power tc vote in Committee of
the Vhole. Ii.issouri (1820) follcwed the Connecti-
cut modification, and added a casting vote in
Joint votes of the two liouses. Other States

have adopted the system untll now, in the thirty-
five States that have a Lleutenant-Governor, all
but one (liassachusetts) make him the presiding
offlcer of the Senate, and ia: each case it .s
specified that he is to have the casting vote

or to v.te when the Senate ls equally divided,
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except that in lLichlgan 1t 1s directed that
he sinall have no wote, snd in I.innesota he
is nade 'ex officio Iresldent,' with nothing
csaid avout voting."

Ve think tlhe foregolng disposes of the question, and con=-
clude that in klssouri the Lleutenant Goveranor nas the power to
debate, but not vote, when the Senate is In comuittee of the
wholej thet he has the power to slve the casting vote at cessions
of the Senate (not in committee of the whole) where there is an
equal ulvislon; that he has sower to zive the custing vote in
joint seceions of the liouse and lenate when there ls an equal
division. "Castling vote" is defined in Laws and rractice of
Legislative /issemblies (Cusi:ilng) nage 119 Seetion 303 as follows:

"The cesting vote 1z so called, not because on an
equal civision tixe question 1s decided by 1t, for,
in fact, s we have geen, an equal division upon
a questivn 1s a decision of it in the negative,
but the question is then In sueh a position, that
it is in the power of a single vote to decide the
question either way, by belng glven on that silde,
lhueg, 1f the votes are equal on each side, the
affirmatives do not preponderate, and if there

are no more votes to be glven, the question must
necessarily be held to be decided in the ncgative;
but if there 1ls snother vote to be given, thet
vote must of course be a casting vote, because,
on walchever gside it 1s gjiven, that becomes the
sreponderating side of the questlon. % # « "

Ihe above conclusion 1is subject to only cne limitstion
end that ls, the Lieutenant Governor cannot _ive & casting vote
on final passsage of bllls or resolutions, to walch the concur-
rence ol both houses 1s nececssary, and concurrence to amende-
ments by cne house as mmade by the other house. These limitations
arise by force of Seetion 31 Artlele IV as follows:

"o bill shall become a law unless on its final
paggapge the vote be © aken by yeas and nays, the
namies of the members voting for and against the
same be entered on the journal, and a wajority
of the members elected to cach house He re-
corded thereon as voting in its favor."
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And Secticn 14 Article V, as follows:

"ELvery resolution to whilch the concure
rence of the Senate and licuse of Kep-
resentatives may be necessary, except

on guestions of adjouruuwent, of going
into Jjoint session, and of amending thls
Constltutlion, shall be presented to the
Governor, and before the same shall take °
e{fect, shsll be proceeded upon in the
same menner as in the case of a bill.
Provided, That no resolution shall

have the effect to repeal, extend, alter
or aczend any law."

This lsatter Zection requires resolutions to which the eoncurrence
of .the Senate and licuse may be necessary, "shdl 1 be proceeded
upon in the same manner as in the case of bills;" thus, according
to Section 31, Article IV there must be, on inal passage .of reso=-
lutions of this kind and bills, & favorable vote of "a ms jority

of the members elected to the house" and this excludes the Lieu-
tenant Coveraor. '

The last limitation hoted, arises from the provisions
of fection 32 Article IV, as follows:

"o amendment to bills by one house shall
' be concurred in by the other, except by
a vote of a mgjority of the members
elected thereto, teken by yeas and nays,
and the names of those voting for and
agalnst recorded upon the Jjournal thereof;
and reports of committees of conference
cshall be adopted in either houce only by
the vote of a majority of the members elected
thereto, taken by yeas and uays, and the
names of those voting recorded upon the
journal."



Hon. Frank G. Earris -0= January 5, 1943 |,

Tnis makes the same reguirement as to the concur-
rence being by "a majority of the umembers elected thereto"
and thus e.icluces the Lieutenant Governor.

Respectfully submitted

LA.‘C‘; ZLIE -:‘ 3 L. gl ;'.:".DLI‘AY
Assistant Attorney Ceneral

ALPROV-D2

ROY EcKITIRICK
Attorney Ceneral
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