
SCROOJ.., FUND MORTGAGE: Personal taxes of mortgagQ~ cannot 
be deducted from surplus proceeds of 
foreclosure sale. 

-A 
fY FILED 

Mr. Leo J. Harned 
Prosecuting .. "ttorney 
Sedalia, Missouri 

Dear Sir: 

This will acknowledge receipt of your l etter of 
recent date, which r eads as follows: 

"I would appreciate an opinion on 
t he fo llowing question t o-wit: 

"Where a man had a School Fund Mort-' 
gage on his property and the property 
was foreclosed, and where the party 
owed personal taxes which were delin
quent, oan the surplus from the fore
closure of the School Fund Mortgage 
~e applied by the county court to the 
payment of the delinquent personal 
taxes?" 

We assume, of course , that the school fund mortgage 
whioh was foreclosed contained the provisions required by • 
Section lOJ85, R. d. Mo. 193~. That being so , s a id ~ort
ga~e provided that upon default in payment of the debt se
cured, "the sheriff of the county may , upon giving twenty 
days ' notice of the time and pl ace of sale, * * * proceed 
and sell the mortgaged pr emises , or any part t hereof, to 
satisfy the principa l hnd interest, * * *·" 

section 10~87, R. s . Mo. 1939 , reads as follows: 

"v~enever the principal and interest , 
or any part thereof, secured by mort-
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Jage containin: a power to sell, 
ahal l become uue and payabl e , the 
county court L <..1Y Lake en oraer t o 
the. sheri i'l' , .&: ecitino;:; the uebt ..u1d 
int"-~·est to be rcct.;lveu , una. com
m;:;.ndin3 nw to l evy the ... c.J:!le , \ii th 
costs , upon the pr oper ty conveyed 
by "''"ia L...O.L·t.'"'aue , ,,hich shall be 
deuc.ibeu uo in tho uortgQJo; und a 
copy of such o~Qer , uuly c>rtifi ed , 
b~in· acliv~red to tho sheriff , sh~ll 
have tue eftect OL ~ f i eri rac i as on 
a j ua.giJ..ent ol' .~.·o~ .. ucloaure by the cir
cuit coUlt , ana. snull bo proceeded 
wi t h l::lccor"'"inel y . " 

i'ro.w. the t\;o s ections above q_uoted from, it appear s 
that the ~uthority or t~u sheriff is to sell the mor t~abed 
pre~ses to ... atisfy the debt scc~rod by tae mort, u3e and 
ulso to puy the costs ol t nb foreclosure . He is ui ven no 
author i ty to p ..... y r4nythinL further out; of the pr·oceeds of 
tne sul e . His position in foreclosin ~ a s chool f und .w.ort 
gage is siL.ilar to t.l'k...t of u trustee undbr ..... 1.1oed oi' t r us t . 

or course , personul t~es uo not oonstitute a lion 
agai nst t he l &nu of the per son Q0 ainat ~hou d~ch t axes are 
asses sed . It has been h~ld in tuis n~ate that tho t rustee 
under a aeea. of trust c an1.1.ot Gven pay taxes t.Ja i nst the 
mort0 S{;ea lana ou.t OJ.' tlH:. _.)J.'Oceea,.j o.l.' u foreclosure sal e . 
Jeo Jcot t v . )~y , 50 ,o . ~78 . rrhis cuse ~elu tn~t l and 
sold a t a to~eclosure sale pussed t o the purchaser s ubject 
to al l i nc\L.lbrc...tlOes prior t o the one W!Oer which the s..1le 
v1as .l.J.ade . i'hi s uoctrinc. \as followen in t~e vo1·y r ecent 
cas e O.L uranno~c het..l ty Co . v • .~. ...... t.nu.n . .!'l·an.k , Inc ., .:>46 IJo . 
187, l~g ~ - • ( 2d ) 926 . 

In tn.e cc.s& 0.1. _,chmia.t v • ...;m.:ith , b7 .. ~o . l ..J5 , l j 7, 
t ne ~up1·cmo 0ourt .., ... L .. : 

". t .• :ustec ~ola.in0 the, nu.CC.J. leual 
titl e cannot , on , ~d.le ol' t.ne pr op
erty , use pc..ct OJ. the pu~·cn...a.se money 
to s nt i sty taxes or prior 1nc~brQnoes , 
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unlloSS he is e.upowe ... ~u thereto in 
c.1e 1nst.ruw.ont C.l'u-.Ltiu0 tue t rust . 
In all such cuses tne purchaser 
taacs tne lun~ s uuj ect to the in
c wz.branc c... • ' 

To the s<.i.llie affect i s tne oaso of' l.~:olm v . Bl and, 
229 n. · • 4.4.:; (.:..o . "·J:iP· ) . 

In tne tor~uoino case o! 3chmidt v . ~oith , the 
t axes \ihich nad be~n Jeuuctea by the trustee fron the pro-
ceeds ol' t.ae fore ... losu ... ·e ob.l ... P0.1.'e t uxes whi ch were due u 
city, but it \;u.:J .... ~.>reed .:>y tn\3 iJctrties tilu.t under t he l a.vr 
t ue tt...Xe~ dl.i not constitute a lien upon tne l-roperty. In 
d iaoussinc, the c a se, the court used tlle lt:~.nt.)Ua6e above 
quoted una a lso sai d : • 

" 'l'hat t ne sale realized ruore than 
enough to diacha r be the wbole debt, 
cannot a lt \1r the ca se Ol' uf'feot the 
pri .. ciple . · .'hen the amount secured 
was paiu o:ft' , tho residue belonged 
to t ne orantor i r the ueed . 

" "JlU l:lOre aspeciully would this be 
til~ case he:ce- - w.uere the tuxes con
stltut eQ a si4ple debt a 0 a inst the 
O\mer , uno. tnere was no lien e1 .. a inst 
t ile .P"-'operty . No man o..1n pay a.o.oth
er person ' a c..ebt without a rel1uest 
to uo so, ~nd then char~e hi m there
for . " 

I.n the c .... s e ol' e. sheriJ.'! foreclosin~ a school f und 
mort~age , ne woul a. have no t>.Utho:::.-i ty other than t.nut oiven 
hi1- oy the statutes. .~s poin1ied out a.)ove , nothin..., in t11e 
stututeu uutho1 izes lJ.i.w. to pay any other t hti.Il the debt se
cured. by the .L.o.rt~~c c..nu tne costs of ~he .&J.l,oceeuing. That 
beinu true . he woulu not ev~n nave the riGht to puy the taxes 
ac,e.inst t e proper ty itself , s ince his s al e .. oulu pass the 
property sub ject t o p.r-ior incumbranc es , one ol' whi ch would 
be taxes uue . If he c ould not pay d prior lien a6ainst the 
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l ana. , it woul a see.ru to follow that he could. not pay a per
sonal debt "'hich the owner 01 tne ls.na. owed . 

I f the scnool fund mort~age contained provisions 
authorizinb the sheriff to pay taxes ana other items out 
of the proceeds of se~e , unother ~uestion woula be pre
sented. we have a ssu.mea. in this opinion that the school 
fund ·.moJ.• t gage merely providea r ·oi' the payment of the debt 
and costs of the forecl osure . 

00Nl:ID'SION 

It is, therefore , the opinion of tnis office that 
the surplus l'rom the foreclosure of a s chool fund .w.ortgage 
cannot be appliea. to tue puymont of delin~uent person~ 
t axes awed by the mort~agor. 

4J>PROVED: 

ROY l.!cKIT'I':UCK 
Attorney General 

HH.K:HR 

Respect fully submitt ed 

IWlliY H. K.LY 
J- ssistant Attorney G~neral 


