
f;l..iCT!ONL: votes Sllown b;l ta.l.ly sheets sllou.Lct be cOUht;.e.d 
rather th~ those shown by oert!ficate of judges 
and clerks, where there is a discrepancy, but when 
canvassers have once tabulated the votes and said 
tabulation has been certified in to proper authori
ties, canvassers cannot retabu1ate the votes, nor 
can the county clerk certify either an amended or 
new abstract of the votes . 

November 19 , 1942 

Mr . Chas . K. Hart 
Prosecuting ._ ,. ttorney 
Brookfi~ld , ~.is souri 

Dear Sir : 

This will acknowl edge !'eceipt of your l etter of 
November 1~, t:. hic:il reads u.s f ollo«s : 

"At t he r ecent election, hel d on the 
3rd a.ay of November, 194G , \fayne w. 
~owan was a cun~iuate fo~ the off i ce 
o1· .eprestmtut ive . The t ullots were 
canvassed ot':t'icially by the 0ounty 
Cou.et on the 5th u.a.y of Nov ember , 
1942. 

11 1 have tue fil'f' i o.av it of \layne ',',. 
~ owan , which I hun a. .Y ou he:L' a\;i th ,. ln 
which l.le s t;ates tuu.t .ue wus prese.nt 
at liha t count a.nu o1' llis own knowl
(;dge k.nO\• S t.i.La t thb ~vunty Jourt 
faileU. t o count t he tallies in u.ll 
OJ.' t !1$ rally Books • 

'· H~ state~ tuat the1·e weJ. .. e differ
ences fuund iu some or t hu books c~
Vetsseu betweeu tl.l.\:1 nUJ.llber of tallies 
an<.i the nUlll1~1· J.'epo-~.•ted . He insists 
thc..t t he Cuuni;y Cow:t should have 
coun. t.ed t • .hu tb..llios in tAl l of" the . 
books, l:ilLu. b.~ tL.e se books t.re now in 
t he hunus of t he .Jounty Cl er k: they 
~Y still ue count ed . 

''Pl eas.o l et me kn011 whether you havo 
passed. on t he duties of t he County 

I 
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Court i n this reeard, anu if so favor 
m.e \1.th a copy of' your opinion, a.nu if 
not \vi.ll appreci.:~.tu an opinlon i'ro.m 
your uepartment." 

.tiS to \thethGr or no · tho canvassers s!loulll certify 
t ....Le uumbt:l' o.~.· \TOtes as sho.m by the t ally sheets or as 
shown by the o J.1'ti..1.' icate o.~-· t l ... e julit;es -..11'1 clerks ot' the 
precinct , we think vection ll6lo , .rt . d . ~~issou.ri , 19v9 , 
settles the (1uGntion. Jc..iu s~ctlon r~;.e.<ls ..:.s rollO\. s : 

"When tne judt,:';es of election of any 
voting precinct i n Qny county in this 
state, or in any city in t his state 
not within a cow1ty, in ce.stin~ up the 
tot ,ls or t he votes c~st in such pre
cinct t ~ny pri~ry or : enere.l elec
tion, s .. lco.ll .u!B.ke an error u.:. vin~ to 
any ..!cn..tidate for t1ny uist.t•ict of.rioe 
voted 1' or entil .. ely within such cuunty , 
or such city , u t:>reuter O.L' less nll.Ulbt:Sr 
ot· votes than sucu c~:>.nuiuttte a.utually 
~~c~ivo~ , v~ S~O\,n by tne tally sheet 
ot' such precinct, it shr..l l be the duty 
o.r tu.e county clerk of such county, or 
ot t he Doara of election oomouss ioners 
of any ~uch .city, and the boara ot 
election comuissioners i n all cities 
of t hin state hlvin~ such board, be
fore certifyinG to the nomination or 
election of any c~aiuate tor a county 
ofi ico , or tor b uistrict office voteu 
tor entirely \;ithin s uch couuty, or 
such city, to ~ive to tne oan<i.idate or 
canaia~tes \.hone tot~ vote, as certi
tiea by the juubes of el ection is more 
or less than the nw:1ber or' votes actu
ally cast for &ucn cenaiaate or candi
uates, a~ sho\vn oy tne tally sheet or 
such precinct , the uctual number or 
votes oust, tor such c~aiaate or canul-
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uate3 i n tho precinct or pr ecincts l n 
· 1ich such o~:o1 , ur errors , occu~red , 
t lC ~,;dl'tifi..:u.te 0.1' l..He jUUt,..UJ O J.' elec 
t i on to the contrar y notwlthstundin~ . ' 

.Chu i'or ~.,._:oin'-> s a..;tio11 !lpuul.L'i...H lly provides tnt.. t 
tau nuul.wr 0..1. votes uu aho~m by the tall y she~t s shull 
prt.lvail .... a u. ...... lns t tho u u·hhJl' of vot LJ cort;ll'icu v~ the 
ju.iLu.J "11.1 c l erks . 

Your suconJ .~,uo.stioJ la wheth .. r or· n Jt t .• o c.Junty 
cle~~k may y"' t ~.;O.cre0t ...1ls cer t i f i cate i:.o c o.rr~spond to 
t ha votes cu.at ~~ s hown by t he tull y sheets . 

It i s n eenerul rul e of l o.w tht t '"'hen an off i cer 
ha s o:xcrcisea u power ~i v cr to h i ul by l a.• , he cannot r e
exerci sd t .. J... t pouor O.L' corJ.'e0t lll s cts unless t he l a w 
s:pe c i.Cicull y L 1 vos hl.c s u..: 11 J?mler o.~.· uae.lle1m.dnt O.L' correc
tion . Tho rule is stated in 46 J • J . 10~~ , ~eo . 292 , a s 
f ollous : 

"Iu t-.1e a b!3enc e ol' s ·Latui..ory· uuthor
it.., , ...ul of.t'.ic ....... in J;'ur !"o..c!..J.n ...... u st. .... t u
tory ~uty w.<1iu.1 u.o~s L. t i n olvod the 
&Xui~ia~ 01 u1Jcr~tion 1. \lthout the 
p oweJ.· ol uruen uncnt; an1.1. wnen t ne judg
uont O J. U.i scrotion of l lll O::A.OUUti ve Of -
11Ct...~ .w.s been co; ... plet cly ~A.oJ..· ,· isoc.. i n 
t .. (; I 6J.'fO .... l.!....llee OJ. a '=>!tie i f l c duty ' tlle 
act pe~tcDme 1 ~ boyonu hi~ r~vie. or 
r vcall , ult n ough tile stutute confer
r ing a uthoJ..· i ty ox.._Jl·es s ly makes llis ue
to.J-'J linb. t i o.L. d.itleretionary . " 

In yow <;bose .Jection 1 1 61 6 , ~Ui>.L't. , l eft no J.i s cre
tion to t ho county clerk as to 'w-nic h 1'i vure snould be us ed 
i n urrivint..;. ~ t t11e corrout nu. ~be~ 0.1 vot es 'hi ch huu be en 
r ooe i v od by ct nuiu.at~s. He exol·eiseu the uu t y \Jhich he 
h a<.l i .d thot r e t..aru . \Ve us sume tlH. t no hus ct..rri ed out the 
prov i sions oi' Juction 11 4() ..... , .-L ~ · L .. sour·i, 1 9.J9 , .... nu ha s 
bt...I'o r e nov• cur tif i ed to tho st.cretar y o1· s t c:"! t e t...n abat .. ·act 
of t he votes a s ueteruineo by t he ounv~ ssers i n h is county. 
Thu.t be i n..:, true , t here \Jou la. be n o "'ttay by v1hich the c ounty 
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clerk anu his t: ssocil .. te ~o;....l .. vl:I.SSers ovulu no\.r r~tabuls..te 
t il<.. votes t...t.u. seuu. - -.UP!Jl<..Lent...J. o~· ..,orJ.·et.;tt u t b~tHlCt 
to the secr~t~l J o1 s~t..t~ . 

It i s , t.iJ.erol.'ore , the OJ:; inion ol' this off 1~ e tht..t 
the votes s hown O./ the; t. ..... llJ sheet., s: ... oulc.. b~..; cow.Lteu 
.r£Jtlu~r than thost.. S.J.Ol.'L. .;j v.U~;. ~\,J.:ti.~.i~t...'t t.: OJ. tnu J u~.o..e:.es 
uuu. cler ks , \ftl.e.~. u t,_wre ls a <..dscrepaz .. t.;y , uut t~lt.. v \ lhen 
tue cunvuss ei·s l.t-... Vb oncu ta1ulatvu tiu~ votcb ana said 
t abulation has bt.~n ct;rtif iea. in to the prope.:t authorities , 
tho canvassers ~tillnot l. E.;tu.bulu.te i.h< votu~ , nor ~l..ll the 
county clerk ct..rr.~I~Y ei tho~· Wl e.ncri<.~.~d 0.c nt>\. <.~.OSt..~~! ct ot 
t ue votes. 

.z PPROVr..D: 

ROY McKIT'l.niv.K 
Attorney General 

miK:Im 

...es;>ect.tully subill .,ted 

lL .. '--S L:. I~ . Y 
.. 1-s~isttwt J c t.oJ.•.ney 0\;nerCLl 


