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SCHOOLS: AT)proval of subst:. tute bus driver· is within pro

visions of anti-nepotism law; · clerk of common 
school district cannot be r emoved without cause 
and wit hout a hearing . 

October 2o, 1942 

Fl LED 

c3 
1.tr • ~. . 0 • Hammond 
Cl erk of the County \Jourt 
torsyth, tUssouri 

.Jear s ir: 

This will acknowledge receipt of your 1e<:.,uest for 
an opinl on, which re&.a& us .1.'ollows: 

"\/oulll your o.L'fi ce be kind enough to 
~ive this offiue un opinion on the 
following two ~tters: 

"1. The anti-nepotism provision in 
the .~~issou.ri \Jonatitution prohibits 
School Boara .~:>~.embers from hiring rela
tives of the fourth degree or less us 
bus <il.•i vers etc . l O\t can a ttchool 
board hire a bus driver anu then this 
bus uri ver hire a substitute \tho ha.s 
to be ~pproved oy the boald and who 
is r elated by such debreo to a majority 
of t he boara or to the majority approv
i ng the s~..o. id substitute ':' 

"2. Can t he Clerk of E:l. co.mw.on school 
district be removed by tne board. •·1 th
out cu.use und -.dthout tt. hcarinu? 

nTheae questions ure before u1e and. the 
mutter i s causing some trouble . The 
County Treasurer anu I need to have an 
opinion frou you becuuse of the matter 
of payinu some warr ant s urawn under 
such conditions vna the cl erk refusing 
to siL)l them una u new clerk be ap
pointed und t ne ola clerk claiming to 
holu over . " 
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I . 

Your first question has to do llith the anti-nepotism. 
provision of the ;.•issourl Constitution, Ylhich is Section 
l J of JI.I'ticle XIV, ana ,,hich reads &.o:J follows: · 

".;.ny public of ficer or employee of 
this St ate or of any political sub
di vi s1 on thereof llho shall, by vir
tue o1 Sai u office or employment, 
h(.Ve t he r i ght to name or appoint 
uny person to r ender service to the 
Stbt e or to uny political subuivision 
tllcreol' , anci. v1ho shall na.Il1e or &p
poiut to such service any rel ative 
within the fourth degree , either by 
consanguinity or ~finity, shall 
thereby for feit his or her office or 
e.11a.ployment." 

A scnool uirector iu a public otficer. It was so 
held i n the ~asb of ~tate ex rel . ~cAittrick v . \,~ittle, 
66 d . 'f. (2u) 100, Vlherei n the court used the following 
l J.ntSuage: 

"Thus it also appears t nat a school 
director is a public officer within 
t he meanin5 of saiu section of the 
Constituti on . " 

The section of the Constitution there bein ... cons idered \tas 
the anti-nepotism section. 

It fol lO'tiS , t herefore, t hL.t a school d.irector cannot 
name or appoint a relative within t he prohibited degree to 
render ser vioe to t lle school distr ict , which i s a. poli tioal 
subdivision of the state . 

Your re~uest states thut the directors re~uire t hat 
a substitute bus uriver be a pproved by them before he oan 
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operate a bus . Tuat bei ng true, the approval of the di
r ectors i s necessary to all ow hilli to render service and 
r eceive comp~nsation. rhe app~·oval by the u.il'ectors is , 
tnerefore, e ~uivalent to an appointment 0 1 designation by 
the uirectors , u.nd would. oe prohibiteu oy the anti- nepotism 
provision of t he Con~titution. 

It is a general rule o1.· l aw t hat \•hat a per son can
not do directly under the l u\1 , he cannot do indirectly or 
by subterfuge. In the case of Eisensmith , e t a l . v . Buhl 
Optical Co . , e t al . , 178 ~ . ..... • 595 , the .3up:co.IU~ Gourt of 
.1 est Virginia sui u : 

n 1 ... persor1. ¥ "' .;c i nui viuua l or corpora 
t ion za.ay not a.o by ina.irection \hat he 
or it is precluded fro~. uoine ui1·ectly." 

Likewise , in t he c use o1· btute ex rel . .. dcKi t trick 
v . Dudley & Co ., 102 s . W. ( 2u ) 895, tne Jupreme Court of 
1~i.i ssouri, i n uiscussing the right or a corporation to 
practice l aw through its pai d att orneys, sai u , 1. c . 900: 

" ' i~s it CWlnot practice l aw a.i rectl y , 
it cannot a o s o i ndirectly, by employ
in3 cow.petent l av.yers to practice tor 
it, as tha t \JOUlu be an evasion v.hich 
tne ltiVw will 1J.Ot tole1·at e . ' •• 

If the a.i r ectors could appoint substitute uriv ers 
who ttre v;ithin the prohibited det.reo of r elationshi p to 
thalli , t hen t ne effect of the anti- nepotism law woula. be 
destr oyed because they c oul u alv; ..... ys nw:ae us tne principal 
driver a person Hho is not related t o tnem ana then desig
nate a rel ative as a substitute. This would be a subter
fuge &nd a clear evasion of the anti- nepot ism law. 

JU!lvLuSION 

It i >:> , therefore , t he opinion of t.hi~ of fie~ t hat 
school directors \ihO re~uire that their appr oval be Given 
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to a substitute bu::; <1riv or bt.fore he c e1J O_!)e:at e a bus, 
CEJlHOt b.pprovc ..1 ..>uost i tuto bu uJ.'i Vt;r bo 1 s related to 
s uch directo.-.· s .• ithir .. t ~ fourth devree, e;i ther by con
sc..ngulni ty or u.t'l'i nity . 

II. 

You"" secoL... .UE...:>tion ..... aB t~ u0 \. i th the u..ethou and 
proc ea.u.rc fo.r t4l.. .ceL..O h.l 01 ".. ... lt. ~lerc>. o.. t.. .,o.u.. on scnool 
uistJ.·ic t . 

1 cler '-< o ... ' t . .;;cnool u 1st ... ict is a. public ol'fioer . 
l'l1c s ... L •• e _·ee:..;:;;o.ui 1~.. . hi~h hol..:.:i .. ~ t ..a. ;:;,C ...... .::>ol u. irc" t or is 
a pu blic or:~ <-.,I •• o"t:tl<..< co.L..pt::l t .. -... concl usiou that t h e clerk 
of t ... e a L ... t.!.iCt L, 111\,c .. .:.)b u J!Utilic o .. .'ficE-.1.' . Hi s of fice 
i s c.1.·et.. t eu. .:>J la\. u.llu. ! ... o e.J(ei ci..,eo ::;OL..e • cvt..cn.mcntal f unc 
tions. ~,jeE-- .>t. t, ... e_ .. 1·ul • . L~itt ..... ic.1. " · nlttlc , 6..> J . \ . • 
( ;.,u } 100.) 

section lv'i. .... f. , ... \. . .. , . ..... B.souri, l..-.... ;; , _t>rov iue::~ for tne 
u.ppointmcnt O.i .... uleJ: .. Ol. •• c .Jl"JllO.t ... ..; cl.Lool u.i~t.1. let . I t 
.L'euc.is , iL. -"E...J.'t, .... d I'oll ow:;:; : 

"J.Ho;; a.L ..... ctv..L.3 Sll....ll LJ.Oe\, .. ithin ..LOUr 
u&ys .... l'ter t ..... c ulmu .... l ~ .. l..etiLLt. , ::... t so rue 
pl .... vO \wit.hlu t.!0 t..i3t-'ict , u..Ud or...,....ni ze 
oy ... l0C'tillu O.n~ 0..L ._.u\..il· 'i. t.....lbel' ~resi
.:J.,.,.ut; .....U.l t.L-.; vuv.I-u. ..-uall , O.H 0... Ovl·o ... ·o 
tht3 l lf'teci ... tJL 1.l.t .y O .:. JUlJ , selc,ct u 

clerk , UJ. O ~hull ont<.,r upon lli~ uuti~s 
or.. t .. J.e .o.il'tc..,utL ....... ~ .;.._' ... t..:.y , b.J.t no 
co~_t>E:.u~ .... tl0u ... ....Lull .JO ....... low<.,.... ~..1.-.....J. clerk 
w ... t.ll ... ll .... bj,)uJ.'t ...... ..... -:1."'-' ... 0 ... t,,;: 1. ..... w...u by 
tllv 00 ..... J.I-i .. t ..... Vv uOv.J. J.uly .... !:1L..I) .....r ... u ... ·:led. 

\,hil e uv teuu. 1~ .:.,t>uc.l._i~dl., p .... u,i<..<e.J. .l.r.. tu"' r'o ... ·o
uO-n..., !;;e~tion , ,)oUt ..>t.. il.l ;:;o3Ctlvll .1. v . .~,uirt::l~ tH"'-lt the Clar k 
s.uall ..;U l, ~:,;J.· UJ!ull J.a.i.., t.<Ul.J.1:1.J ..;.u. t.u.u .~.·..~..:t..,t.ll t.u. ..lay or· .july 
l'o l lowinG his uppointuent . Th~ soctJ.on rc. uires the appoint-
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.weiJ.t of' u clur!\. t..ftc.L. vtl\.:11 t.nnut. l scuool ~eet in..., . 
1'or·t;;, it . .J.ust l'ollO\. the t t .i.c ter 1:.. of tue c l er K is 
t1 .. o l' il'tet;;lJ.tll O.L u ul y O.L o.~tt- yet.....r to t11e rll'tocllt.tl 
0.1. tnc. ~:c..llo~ i11._. ye ..... r • 

I'here
l'rom 
01 J uly 

.Jvction 1042-z , ·" · ..~ . J.i3souri , l~.J9 , re ... a.s t.i.S rol-

" '11.110 oourJ. ...uu.J.l h .... Vt~ power to reLUovo 
tne ~i~t~lut ~lor" fro- h i B oifice for 
.J.O.L.'C.li<.;tiOL O.L 1.1. .. ty :..ul.U uppoirlt D.Il 
Otl.J.v.L. ir.. t.iw ph.~~ , to ;.ho. tnc for mer 
in<.;lli .. b~~t au~l l l~0uiatcly Ubliver hi s 
OOOK.J ... uu. .Pb..!- El.i.' .J J)vJ . .'t ...tilJ.illu to t h e Ot
I'iue . " 

.Lhe ri~llt to .l..'ewOVt; u1l i c o ... ·1·ic e1· ... f r oL... Ol'f i c e ul.J.~o~. 
t.ile 0o ... ~reut p.L.·oc~uure l1 ~ucu c .... ... e .... nus been before t he 
court s ot t llL .. S1.u te on ... Uul.XOU;;; O<.;C .... 3lons . '11llo .... ·ule as 
to wiletner t ... w uypoi.utiu0 pmv-::~ .u.s tile l'ig.nt to relliOVe 
un of.t.'i0e.L• ut. \. i l l hu::i bet:h ue:L'i.uitt:l y ustabli s .hed . 11he 
r ule Wkg st.ntea ib tne c-ou ol Lorst~~n v. ULwson , 101 
~ o • . pp . ..... . u . li:."± , ""'o::. ... o l lo· s: 

" * ... .1.
1tie rul"" L .. \lOll estublished 

tnbt lll uppoiutJ.Lit:lnt to o1'1'i0e for a 
ue1lulto ter1. uohfl;)~·s u,t>On. t.u.e incwu
belt ttl~ -1bht to serv0 out thL ful l 
o:r.:.-} ial yeri ou , unless l'or.1.eitev. by 
miDcono.uct , .t'or l..ld. pc.L·t.._n t;nce or' the 
ol'l'ic i al -r.;enur~ l•euativos tho &.uthor-
1 ty O.t tHe tt.p,~.Jointln...: pow~:.r ot removal 
.... t . i l l . Jut lfrlJ.O l tl tn ... 1,,, coufer.t"'ine 
tHe .;..tUt!l.O.i.~lty , unv.e1• whic ll tlle appo i nt
.aJ..,nt l~ ..b.ue , ..1. ...... ll~:::L.t us to ~:J.~Y l i .rt..i 
tc...tion ot' v.lt- .L.'it.:>.at 01 I'v ov ... l, acd the 
o1'r.icL .. l ter ..... i ... unlL...i t... , tae abso
lutEs pvwer: 01 1·01. ov "'"'1 is ull LH.!L ... ~;..tJ.t to 
t 1.e poHa.L· 01 "'-J.-PO~ut.wcllt to be iuvoked 
u.uu applieu u t ,!JltJ .... S W't. , \ti thout noti ce , 
ana \ lthout lcw~l li~bility tor the r e 
s ults : .tLes~ ~li.ucipulb .uve been t r e -
L ... uently reco._,uizeu in IJ.Wllt;;.L.'Ous decisi ons , 
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alil\:e by t he .t.•'uu~ral court s as well 
a s by t he court ~ of ruany .Jt a tes, i n
c l uui u..::. our own . ' ( J l t ir.a.6 nuwerous 
u as~;;~o.> . ) 

Like\ ise , i n t he c ....LSb of ...>t ut e ex i n .t' . ~.~ to.rney Gen
eral v . Hedri ck , 294 i o . 21 , the J U ,r eroe .Jourt OJ.." .r.i ssouri 
said , 1 . c . o'l : 

"If t h e s i Llpl e power to a ppoint i s 
conf errea ffitU no ter~ is f i xed by law 
anu nothin~ el se ~ppears , t hen t h e ap
poi n t ee may be r emoved a t pleasur e , by 
the appointin~ authority , 'tl ithout no
t i ce , t ile pret' er ruent of cher~es or t he 
as~icnment 0 1 reasons . ( r hroop on Pub
l ic Officers, sec . ~54 ; l-eche~ ' s Public 
Offic ers , sec . 445 . ) The reason of t h e 
rule i ;;; founu i n the unr·ea son of its 
a l t er native, \;hich , a s .. .1.· . ; .e c hem. says , 
woul d b e t hat t .1e t enure of such ap
point et; the!:.. -woul a. be ' s ubject t o no 
will but nL .. ot-.n ;' i . e . no woula , i n 
such case , nola a v h i s own pleasure , a 
pr e ui c wcent i n \hi ch cou.rt J huve r e 
l'us ea to pla c o t ne public . Thi s i s the 
l aw i n t n i s Jtut~ . In ~t~te ex rel . 
vw....pbel .L v . 1 ol i c e vo~i.-:osione1· s , 1 4 • o . 
~ PP · l . c . ~02 , it was bui a : · ~t is not 
ui ->put ea. t.u~t th~ power of re.~r..ov<.:..l ..-.t 
p.Lea sure is i ncio.t.:mt e:..l t o t 11.e poVIer of 
a.ppoL.ttinv , i n t lle ubsenc e of any 1n 
con3istent liwitution in tue l uw which 
crel.ites t lJ.e a uthority to appo i nt . ' 'l'.llis 
uec i s i on \•<:~.3 l'ully a.Jp.L·oveu by t hi s cow:t 
on ~ppeal . ( 8o o . 1 . c . 145 . ) In &n
oth er partic ul .... ~· t a i s c ... s~ us a i s a.p
prove a i n ~t~te ux rel . v . J ohnson , 126 
i.o . 1 . o . 51 , but t 1e lan~u&ge above set 
out \, -...s l:lpprovingl y quot eu a nu the r ul e 
i t s t a t es Wf:l.d uppl i e d o. s uecis ive of t he 
ctAse t hen una er consi dere1tion . Th e ,;:, ...U..e 
rul e ~1b.S f olloweQ in Jt&t e ex .• :el . v . 
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.. ..lt, 2o ~.o . Ap ,~ . 1 . c . 678 . In t h is 
c~se a formul4tlon o~ tne rul~ by 
Thayer , J . , t nun o~ t he circuit 1e4ch , 
wa s upproveu . Other uuclsions a re i n 
point . {dt&t o ox .~:el . v . 3rown , .:;7 
. o • . d.pp . 1 . c . 20~ ; Ior~tm.an v . . .. a.a.m
son , 101 • :o . ~ .. pp . 1 . c . 1 24 , 1G5 , t.nd. 
c ase s citeu ; Jt .... te ex in1' . v . Crundall, 
269 ! o . 1 . c . 51 . ) ~ like principl e 
i s approved i n J t a te ex rel . v . J t one
st£eet, 99 !:o . 1 . c . ~77; Stt:. t c ex r el . 
v . Hu.wes , 1 77 .. o . 1 . c . v 78 . The rul e 
i s sulu to. be ' w.iversu.l • in 29 Cyc . 
pp . 1~70 , 1~71 , 1 408 ; bnd ' general ' in 
22 ~ . c. L. sees . 266 , 267, pp . 562 , 
56v ; ~u ' unifor~• in note to riuht v . 
GarJ.bl e , 1 .)6 Ga • .)76 , in .J.n . ~uses , 
191~0 , p . v74 , e t se 1 • htllLI.orouci au
thorities are o it e~ in t n i s note-
J tatt; , 1 ederu.l ... ~d. ..... n.3l ish . Others 
tu:..y be founu i n note to l'l'&.i nor v . 
Bou.ru (. .• ich . ) 15 L. , . • 95 . "' * .. .. 

.. .gain, 1 . o . o5 , tuo court ht:.l u : 

"I't thus epperu'~ that \\'hen the Lee1s1a
ture pl.·oviues for t he appointment of one 
ol'ficio.l by unother , 11' it a.oes nothing 
more , auopts n o Leans to forest~11 it , 
t ue act auth o.L'iziu.0 the appointi-ent will 
inevitabl y L'uise t .no power to r u.u.ove a t 
pleusure . ~ ~ 

"Thit~ ,POwer m:,;1.y b ..... d..,;cuted. by specifi c 
provisio&s .tl i ~h dts~roy it or by the 
f i xino of a tenure , \ tlic .. 1 1~ inc onsistent 
with i t . "~ ,. "" " 

Unuer t.ue fo ... ·et,ol nt;; uuthoriti e s it wust oe u ee.r t.uat 
t.ne rluht of ~he appointiu6 powol· to r eLLove a public ofl'icer 
u.t . ill is dest.J.·oyea i i either Olie OI' both of t wo oi tuatior...s 
prev&il. The l' i .L' st is , if the off i cer has a delini te t e r m 
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p1·ovi deu by law, u.nu t! e s e cow..t i s , i l. tue l a\. has plu. c ed 
spuci1'ic li.._.i. t~.At ions on t..1e _ i._;llt o .• : t.ue up.t oi.uti J..w powt:..r 
to rc140Ve ... uc1.1. otf icer . 

In tht:> ct~-s~ or the cl erk of u. common nchool dis t .... ·ict, 
t . .1o l o.\1 t..ct ally pro viut-s u tcr r:1 for hL• t ~,.,nure OJ.' o1'f ice • 
.. h i l o not nur:.:.in~ such perioa. a ter1.. , t:J.c 01 f eet 01 the l uw 
i~ to c ... ·etAte t.. ten.ure ol' one year , f .L'OIJ. .Jul y 15th of t h e 
year oi' his appointiilent t o tllt- foll O\, ins July l ot h, when 
1:1 ,;; ccessor oul ... a u ton.t..tict..l ly e..at c.r i n to the OI'f i ce . 
11herefore , i t ..,.,oulu seeL... th-..t since t ..1e c l e r k of the school 
dist1·ict llas a , ofinite t erm of of'fiue , the school boar d 
coul a. not ren ove bi.ru ut \Jil l • 

• 'lll t .1eruorE- , .:>tJction 10424. , SUP.L'u , places u I'urthor 
li1aitation upon tho ri~ht of the boaru to 1·e.~..~.ove t ho c l e r k . 
I t provia.ob thLlt t he b08.l'u way- r e1uove h i m "for aerelict ion 
of auty. ' r.a.e£~,fore , t .1e L ... ~;. has not cont' e.~.·red the .J:il:lple 
power to t.)poir..t upon ta.o bouru , bu~ \ ith t.a .... t powo:s.. .. of 
Q.Pi,~Ointllieat llt.. .... ..J.so _t>.1. ovi .J.eu. ~rhen the c l erK 1.u.ay be r e 
ruoved . uH.:ter t l.~.u l a\1 t .. 1e cl<H·l. hu~ _uny i uportb.llt uutio s 
t o perfor .. l in connection - i tn t..J.e actwini ... trtltion of t he 
pu blic ~C1lOOls , una w1uoubteuJ.y tlle Le._ i dluture con tem
plu.t ed thut h e .A.oul...t o.~f; o. .r..or(j o.~.· lese e s tubl ished offi
cer for hi :.; t e r m. ..e t h i nk v.ae Le0 islature uas , thereto~ e , 
1iru1 tea tho pmJ<;;r o1· t he bouru to r~uove the cl er ~ to a 
f'inui n.; b.f it t H .• t he n~s beeu derelict in n.i s uuties . 

In the cusc of Hud...;i ns v . ~chool .Ji~trict , ~12 . ~o . 1 , 
10 , the JU~£ekc Jourt useu so~e lanuu~~e whl ch at fi1st 
0 lance uiuht ~eeu. to .1·et ute t .1e above pr i nc i pl e . In that 
cuse thb court \las u.i ... cus~inu the ritiht of u boaru t o ap
poin t a ole:r~c te1.1por .... r i 1y ana t he l e6ali t y ol' t11e Qots done 
by .>Uch t euporury cl erk . In u isuusui n 0 the off ice o1' cler K 
t uo court ueutioneu. sev erul stututes, incl uu i nb tue st~tute 
r euru·u.itl-.. the reru.ova l or' tnc cler k , .... nu i n t. .. 1at ;onnection 
.:J'- i u : 

"' :hil t. the UU tLO.l' i ty OJ.' tne tJOli.L'U to 
r e.wove h i m ( -.~ec . llG1 7 ) i d Wt~ualil'i ed , 
it is sol e l y a power· 01· tne board and 
bears no such rel ati on to the st~tutes 
uefi n i n6 hi3 po1er~ anu auties as to 
chan3e thttlr cu ... racter . 11 
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The foreGoin5 state~ent ~bht inuicato tnat the 
court l lus holui~ th4t tne authority of the board to r e 
move a clerk is un~ualifieu o~ unlicite~ . However , f r om 
a readinv of the facts in tho 0ase i n c onnecti on l.ith the 
~uestion whi cn the court Has ni scussi ng, it \dll be seen 
t r.at the aou.rt was in no way J?~dJSiD-0 upon tho 1·i bht of 
t he bouru to remov e the clerk. 1'he court ,.,us consider ing 
t he validity of t he acts or a t emporary ~lerk, ancl there 
was no occa sion for a hola inL as to when or how t he board 
could remove a cl erk. Th£lt ·:1uestion was not in the case, 
anu the foreGoin~ l an0 Uaue , if holdin~ thut t ne power of 
t he board to r~ove the clerA is unliwited , i& certainl y 
diet~ ~a not controlling . 

It i s ulso well es tabl isheu that whero the power of 
r eu oval or a publ ic off i cer is l imiteu , sucn officer can
not oe ro.rL..ovod exc ept upon uilur~as .wade anu a hear ing had . 
The 1--u1e ifl stated in .:;>tate ex rel . venison v . City of 
.3t . Loui s , 90 ... ~o . 1 . o . 22, us tollo·ws : 

" \, ll.ere c.n ol'ticer is eppointoa. uuring 
ploe.sure , o ... · \There the power of r m..oval 
is uiDo~ ~tionary, the power to rc~ovo 
oay bo exel"ciseu \ l i t hout notice or hear
inJ . r.· ielu v . CoL..~.W.onwoalth , "~ Pa. :;;,t . 
478; ~x parte Hennen , lJ Peters , 2JO • 
. dut Wtler e the u~pointment i s durinu good 
b~.havior , o .• : v.here t lle removal must be 
for 04use , the power of r~oval cun only 
bo IO;)X<h'ciseu \.hen cnarges u..ce zuade u..:.uinst 
t.uo eceuseu , tui\i c::..lter notice , 1;,! th a rea
s ouablc opportunity to be hearu befor e the 
ol'J.'ic er Ol.' bouy ht.vin~ the poYTor to re
move . Gaskin ' s ou3e , u ·.rer .m. .. ~ep . 203 ; 
£1ol a v . co~onw~ulth , supra; Jtato v . 
Bryce , ? Ohi o ...>t . (part 2 ) 82; .Jillon on 
.dun . Corp . ( v ~a . ) sees . 250 to 254 . ' 

Thi s rule has bt. v!l uni.l'orhlly lollowcd 11 .. this s tate . 
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It i s , therefore , the opinion of this office that 
the clerk of a co~on school district cannot be re~oved 
by the boaru 'fti thout cause anu u i thout &. hearin6 on 
char~es pl aoed a 6 ainst him. 

i\PPHOV.C..:D : 

HOl J.,cKII'TRICK 
Attorney General 

HHK :BR 

Respectfully subuitted 

HARRY H. KAY 
Assistant .t~ttorney Ger.er al 


