INSURANCE: MUTUAL: where assessment 1iability is unlimited, but may
insure where liabllity i1s fixed and would not
exceed in any year revenue provided for such year.
Also applicable to citlies and school districts.
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//// COUNTIES: Prohibited from insurance in mutual companles
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Honorable R. Stuckey Harrington
Prosecutling Attorney
Clinton County
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Platt M1ssouri | : ~ -
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Dear Sit:

We are in receipt of your request for an opinion
under date of June 3rd, wherein you state as follows:

"I wish to request your opinion as
to the legal propriety of a county,
through its county court, buying in-
surance from a mutual company. The
type of insurance contemplated 4s
fire and tornado.

"Section 5846, R.S. of Missouri,
1929, states that any public or pri-
vate corporation may hold mutual
policies. That 'section, I believe,
is derived from Laws of 1919, page
397, Section 8.

"Knowing that a county - or its county

court - 1is not incorporated, and is

not considered a 'public corporation', I have
advised that the statute does not authorize
such a purchase from such an insurance company.
Also, I felt that the liabllity of the county
to unpredictable assessments, and thelr con-
sequent interest, voting and otherwise, in the
company, was improper.




wure Re Stuckey Harrington -2- June 5, 194l

"This office will appreclate very much
your opinion upon this matter,"

Although the question 1s not ralsed, we belleve
that we should point out that the court in the case of
Walker v. Linn County, 72 ko, 650, held that county courts
have the powsr to snter into contracts for insurance of
county builldings agalnst fire or lightning. The question
prosented, howsver, is whether the county can Insure 1ts
property in a mutual Insurance company.

Section 47, Article IV, of the iissourl Consti-
tution provides in part as follows:

"The general assembly shall have

no power to authorize any county,

city, town or townshlp, or other

political corporation or subdlvision

of the State, i i # to lond its
Ceredlt % % 4% to any individueal,

associatlion or corporation whatso-

ever, or to become a stockholder

in such corporatlon, assoclatlon or

company % % #." v

Section 6, Article IX of the lilssouri Constitution
i1s in part as followss

"lJo county, township, city or other
municipality shall hereafter become

a subscriber to the capital stock

of any rallroad or other corporation
or agssociation, or make appropriation
or donation, or loan its credlt to

or in ald of any such corporation or
assocliation, or to or in aid of any
college or institution of learning

or other institutlion, whether created
for or to be controlled by the State
or othersg.st = % 4 # M
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In the case of Lewls v. Independent School
List., 147 8. W. (2d) 298, the question presented the
court of Civil Apwe els of Texas was whether the Independent
School vistriet of the Cilty of Ausbtin could legelly purchase
and hold the policy of fire insurance issued to i1t by the
iilllers Hutuel Fire Insurance Company of Texas.

The appellse school distrlct contracted for the .
insurance under the provisions of Article 4860a«8, Verunon's
Ann. €¢iv. S5t., which 1s word for word identlcal to Section
5846, R. S. ko, 1929, clted in your letter, and now desig-
nated Section 5957, H. S. Mo., 1939, 3u21d section is as
follows: ’

"Any public or private corporation,
board or assoclation in this State or
elsewherc may make application, enter
into agroements for and hold policiles
in any such mutual insurance company.
Any offlcer, stockholder, Lrustee, or
legal representative of any such
corporation, board, association or
estate may be recognized as acting for
or on lts behalfl for the purpose of
such membership, but shall not be
personally d1isble upon such contract
of insurance by reason of acting in
such representative capacity. ihe
right of any corporation organized
under the laws of this State to par-
ticlpate as a member of any such
mutual lnsurance company is hereby
declared to be incidental to the pur-
pose for vhich such corporation is
organized and as,much granted as the
rights and powers expressly confserred."

Appellant recopnized that under the above atatute

the school dlstrict had the right to contract with the company

for the pollicy, but 1t was his contention that such statute
contravened the following provisions of the Texas Constitu-

tion, which it is to be noted dresimilar to our Constitutional

provislions above set out.
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Vernonts Ann. St., Sectlon 3 of Article 1l:

"ljo county, city, or other municipal
corporation shall hercafter bscome &
subscriber to the capltal of any

- private corporation or associlatlon,
or make any appropriation or donatlon
to the same, or in snywiss loan 1lts '
credit; but thils shall not be con-
strued to in any way affect any obli-
gation heruvtofore undertaken pursuant
to law.,"

Vernon's Amn. ot., Saction 52 of Article 3t

"The Legislature shall have no power

to authorize any county, city, town

or other political corporation or sube
division of the State to lend its

credlit or te grant public money or thing
of valus In aid of, or to any individusal,
assoclation or corporation whatsocever,

or to become A stockholder 1ln such cor=-
poration, association or company.”

The Ly-laws of the klllers iiutual [Mire Insurance
Company of Texas lssued to appelles, provided that the
policy was non-assessable and the llabillty of each policy-
holder llmited to and determined to be the amount of de-
poslt premium filxed and specified in the polilcy.

The court, in rscognizing thet a county is a publilc
corporation, sald (l. c. 300):

"1The iiillers liutual fire Insurance
Company of Texas Ims been issulng

fire Insurance policles to public
covporations (counties, cities, towns,
independent and coummon school districts)
for more than 20 years. At all times
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durins such time the company has

had outstanding fire insurance
policles held by such corporations,
It now has such policles held by
more than 50 of such public corpora-
tions, and writes about 50% of all
mutual fire insurance held by such
Texas countles, clties, towns and
schools,'"

- The court in holding that the statute authorizing
public corporations to contract with mutual insurance com-
panies for fire lnsurance policies was not unconstitutlional
where 1lssued for c¢ash unless prohliblted by statute and as
authorizing such a alstrict to bocome a "stockholder" in,
or "subscriber to capltal stock" of, a private corporation,
sald (1. c, 300, 301):

"On the following propositions,-
pertinent to the facts of this case,
Artlcle 4860a~-8 1s not unconstitution-
als :

"(1) By purchasing the policy of fire
insurance and by contracting to pay
the premium in the amount of {264, the
School District did not make a loan of
‘1ts credit to the iilllers Hutual Fire
Insurance Company. Unless prohibited
by statute, mutual insurance companies
may issue policies of fire 1nsurance
for a cash premium only, without con=-
tin-ent 1liability attaching to the
policyholder, Union Ins, Co. v. Hoge,
1858, 21 How. 35, 62 U, S. 35, 16 L.
id. 613 liciahon v. Cooney, 1933, 95
liont. 138, 25 P. 2d 131; Spruance v.
Farmers' & Kerchants' Ins. Co., 1886,
9 Colo, 73, 10 P. 285; Patrons' Nut.
F. Ins. Co. v. Brinker, 1926, 236 iiich.
367, 210 N, W, 329; State v, lianufac~
turers' iut. Fire Ins. Co., 1887, 91
lioy 311, 3 S. W, 383." (Italics ours.)
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"The School Ulstrict did not becone
a stockholder in the Hilllers iutual
ire Insurance Company or a sub=
scrlver to its capltal stock by 1ts
purchace of the insurance polley in
1ssue,

"In 1ts brief appelles has reviewed
the authorities from many states, and
on these authorlties the followlng
propesitlion 1s announced: 'It has
never been authoritatively held by

any court that a policy holdser in a
mutual insurance conpany is a stock-
holdsr in the company. Although courts
have occasionally illustrated the
rights and llabilities of pollcyholders
in such mutual companies by comparison
wl th the rights of stockholders in
other types of gorporations, it has
always osen clear in all these cases
that the courts were merely drawing

an analepy to cover only the Liamediate
point belng illustrqtsd. The c ases
passing dirsctly on this question have
univarsally hold that a policyholder
in & mutual insurance compeny 1s not a
stockholder.' ,

"Section 52 of Article 3 of our State
Gonstitution has its counterpart in the
constltutlions of many of the states,

The constltutions of thirty~-five states,
including Texas, deflnitely prohlbit
the lending of 1is money or its credit
by a municipality or other public sub-
division to & private corporation; the
constitutlions of these states also pro-
‘hilbit munleipalities and other political
subdivisions from bccoming stockholders
in private corporations. Twenty-nine

of these states have enactasd statutes




P

e ity 3tuckey Harrington -~ Juns o, 1941

similar to Article 4860a--8, uxpressly
suthorizing the insuring of public
property in mutual insurance companles,
In no case has any court held 1its
statute on this issue unconstitutlonal,
These statemants are made on authority
of appelleos! brief,"

The court also cites the case of Downing v. Trie
sehool vlstrict, 297 Pa. 474, 147 A, 239, l. ¢, 241, iIn-
volvine constitutional provisions similar to the consti-
tutional provislons of Texas. The Pennsylvania Court sald:

"Our constitutional provision was
designed to prevent sunicipal corpo-
rations from joining as stockholders
in hazardous business ventures, loan-
Ing its eredit for such purposes, or
granting gratultles to persons or
assoclations where not in pursuit of
some governmental purpose. Taking

of insurancs in a mutual company
with limited 1liability is not within
the 1nhibition, for the district does
not become strictly a stockholder,
nor is 1t loaning 1ts credit."

‘Section 5957,'supra, 1s founc ia Article 7, Uhapter
37 of the ievised Statutes of licsouri, 1939, and saild article
also contd ns Section £955 which provides in part as follows:

"(7) Hiscellaneous insurance. Against
loss or damage by any hazard upom any
risk not provide. for in this section,
which 1s not prohiblted by statute or
at common law from being the subject

of insurance, excepting life insurance
and fire insurance,"
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Sasction 5957 conssguently does not rslate to
fire insurance. However, the question of whether a
county wmey lesgally purchasse insurance from a mutual
company need not rest upon a spsciflc authorization by
statute.

In the case of School pist. No. 8 v. Twin Falls
Gounty ifutual I*ire Ins. Co., 164 Pac. 1174, 1. c¢. 1175, the
Supreme Court of Idaho denled recovery on a policy lssued
by the Kutual ire Insurance Company to the school dilstrict.
The Constltutlon of Idaho contains substantially the same
provislons as those of iilssouri. 7The court said (1. c¢. 1175):

"The sectlons of the Constitution
referred to are self-opsrative.

They are intended to proevent any
county, city, town, or other munlc--
ipal corporation from lending credlt
to or becominc interested 1in any pri-
vate enterprise, or from uslng fundas
derlved by taxation in aid of any
private enterprise, with the csxcep-
tions provided for in section 4 of
article 12, It is true that section
4 of article 12 doss not specifically
mentlon school districts, but when
the.'other provisions of the Consti-
tution are teken into consideration,
as well as the objects sought to be
attalned, 1t must be held that school
districts are municipal /corporations
wlthin the msaning of sald section 4.
fiaxon ve School List., 5 Vash, 142,
8l Pac. 462, 52 Pac. 1l10; State v,
Grimes, 7 Vash, 191, 34 Pac. 833;
Pioneer Irrigation vist. v. °~ alker,
20 Ideho, 605, at page 615, 119 Pac.
304" ' '

The court howsver pointed out that 1t was not con-
sldering those cascs where tie maximum liablllity of the
member was alweys flxed. The court sald (l. c¢c. 1175):
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"It may be that the purposs of the
respondent 1n atteapting to vecoume

a member was slaply to purchase 1ln-
surance, and that the actual assess~
ments whlch it would be called upon

to pay probably would be less in
amount than the fixed premlumns re=-
quired by regulapy insurance companies,
but such consicerssions cannot prevail,
The case of French v. Mayor of Clty

of Millville, 66 N. J. Law, 392, 49
Atl. 465, 18 not in polnt. ‘he law
incorporating the mutual insurance
company lnvolved in that case 1s not
at hend, but 1t appears irom the opinion
of the court that, though the clty be-
cane a 'member' of a mutusl insurance
company, tile company was entirely d4dlf-
ferent from the appellant herein for
the reason that the maximwn ilabililty
of the member was always [lxed, and
therefore the city «ld not assume an
unlimlted liebility and did not become
an insure? of the other members of the
corporation." .o

Said distinction is also recognized by the Supreme
- Court of ¢alifornia in the case of iilller v. Johnson, 48 Pac.
(2d) 966, 1. c. 958, wherein the court sald:,

"Appellant, however, contends that
section 6.2 of the School Code 1s un-
constitutional in purporting to auth-
orize a political subdivision to become
a stockholder in an insurance corpora-
tion, and tc lend 1ts credit to a corpo-
ratlon, in violation of article 4, sec-
tion 31, snd article 12, Sec. 13, of
the Lalifornie Constitution. Ue cannot
agree withh this view. The wutual fire
insurence coupany issues no stock, and
the position of a mewber is not analo-
gous to that ol a stockholder in an
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ordinary p-livate corporation. As

to the pleagin of credit, this pre-

cise question has receilved the atlten-
tion of a few courts, and an lmport-

ant distinetion has been recognlzed.

If the statute or pollcy subjects

the politlcal subdivision to a possible
unlimited assesswuent to meet losses,

1t 1s objectionable under such constl-
tutional provisions. 3chool Llst. Ve
Twin Falls County liutual I'ire Ins. Co.,
30 Idaho, 400, 164 P. 1174. 3Dut where
the assessments are limlted, as here,

to some such sum as flve timss the
orlsinal preaium, there is no pledglng

of credit by the politicael subdlvlslorn.

It is simply an arrangement where there
1s a maximum contingent 1liablility by way
of premium, but only one-filth thereof
need ordinarily be pald, and the balance
18 never collectsd unless some extra-
ordinary losses occur. The lending of
crodit, if any, 1s by the 1lnsurance com-
pany to the public body; and nelther the
letter nor the spirit of the Constitution
is violated by the transaction. In Down-
ing/ v. Grie' School Listrict, 297 Pac. 474,
147 A. 239, 241, the court distinguished
the Idaho case of 3chool List., v, Twin
¥alls County kutual Fire Ins. Co., supra,
and sald: 'Teking of insurance in a mutual
conpsany with limited liability 1s not with-
in the inhibition, for thoe dilstrict does
not become strictly a atockholder, nor 1s
it loaning its credit. It agreés to pay a
fixed sum, and can be called upon for the
total only in case of some unusual catase
trophe causing great loss. Until this
contingency arises .1t is required to ad-
vance but a2 small portion of the maxlmum,
and is, in effect, loaned credit as to a
possible future demand by the company for
the balance which may become payeble.!
Leading text-writers have reached the
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same conclusion, upholding the valid=-

ity of such insurance by school districts.

See 5 liculllin, [uniclpal Corporatlions

(2d d.) Sec, 23293 3 Lillon, hkunicipal
Corporations (&Sth 5d. ) Sec, 976 1 Cooley's
Briefs on Insurance, p. 104,"

gaction 12 of Article X of the Constitution of iiis~
sourl provides in part as follows:

"Ho county, city, town, townsiilp, school
dlstrlet or other political corporation

or subdivislion of the State shall be
allowed to become indebted 1in any manner
or Tfor any purpose to an amount exceed-
ing in any year the 1income and revenue
provided for such year, wihout the con~
sent of two~thiirds of the voters thereof
voting on such proposition, at an electlon
to be held for that purpose = #+ % % % % "

From the foregoing we are of the opinion that a
county may purchase insurance from a mutual insurance company
if seld company has a fixed assessment llebility and such
fixed assessment liability would not, so far as the county is
concerned, result in it exceeding in any year the revenue
provided for such year, If, howsever, a county lays 1ltself
liable to an unlimited and unstated liability, dependent upon
the amount of the loss susteined by the company, then the
county could not legally purchase insurance from a mutual
insurance company.

The above conclusion 1s equally applicable to
cltles, towns, townships, school districts or other political
corporations or subdivlisions of the State,

Respectfully submltted,

_ MAX VIASSERIAN
APPROVED: Assistant Attorney-~General

VAL C. THURLO
(Acting) Attorney-General
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