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' · 14ARRI At E LJ:GENSES 1 In discretion of reco~der Whether or not 
applicants for licenses ~re required to 
appear personally. 

' 

r e bruury ~ . 1940 

LOnora hl e ~ . ~. Ha r desty 
Circuit Clerk 
Lincol :tl ..;ounty 
Troy, l.issouri 

I 
lJear S~r : 

I;e ~re in rece~pt of your request for an opinion, 
aated ·ebruary 6 , 1940~ in which you inquire as to 
whether or not applic~~ta for marriaGe l i censes mus t 
appear personally before you in order t o secure same. 

~ection 2977, R. s. Lo. 1929, provides that 
licens~s must be obtained for all marriages , and that 
all matriages therea f ter contracted should be invalid 
unl ess such licenses have been obtained. _, 

The followin& section, 29..-7&, R. s . Lo . 19 29, 
proyid~s that the recorders oi/ t he several c ourts in 
the Ci~y of St . Louis s.hl.lll issue a license to any 
person entitled to the sar.-:.e , and sets out the :fort1 to 
b e used. -

~t no pl ace i n Chapter 19 , R. s . t.o. 1~29, relatlng 
to marriages , is there an expressed provision requ iring 
both appl icants for a license to personall y appear, and 
it i s pccessary to consider a l l sections thereunder in 
order ro arrive at the l ehis l ative intent. 

$ection 2974, B. s. ~o . 1929, is as follows : 

"Al l marriages between pa rents and 
ch~ldren, lncludin6 er andparents 4nd 
~randchildren of every degree, be 
tween brothers and sisters of the 
half as wel l a s the whol e blood, ~e
tween uncl es and niec es , aunts and 
n'e phews , f i rst cousins , white per• 
sons and negr oes or white persona 
and I:.o~olians, and bet\'teen persons 
either of whom i s insane , mentally 
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~beclle, f eebl e-minded or epil ep
tic , are prohi bi t ed ruld .deel a red 
ab~olutely voidJ and it shall be 
unlaw! ul .f2.!: ~ ei ty;-countl or 
at&t e officialll.av1ng author~tt 
to issue marr iage license s t oesue such ~arriage licenaes tonNer
aons-niretofore designatoa,-a 
any ~uch o.ffici&l who sbali'Tii'ue 
such-r!Cenaes to ~persons afore
said kno" i% sU'Cb.Tersons to be 
wrthin t he gr OE!bi tion of t'hi's- sec
t ion shil'r oe deer.!ed suiT~ a
rz:rSc!eneanor; and t l:I a pro oitfon 
shall appl y to persons oorn out of 
l awful wedlock as well a s those i n 
lawf~l wedlock. " ( I t a l ics ours ) 

Sinc e the foregoing section z:1akes i t a c isdemeanor 
f or a r ecorder t o issue a license t o t hose r~lated ~ithin 
a certa i n degree, or dis qualified by reason of r&ce or 
mental incapacity, we are·una.ble to see how sucL fact 
could be a eter.oi ned exce~ t by virtue of a n e~ination 
of t he part i es as to their qualificat i ons. 

Sec tion 29b3, « S acended by Laws of ~issouri , 1939 , 
at p~ge 509, is as follows : 

"t o recorder shall i n any event ex• 
cept as herein pr ovided issue a li 
cense aut horizl. ng the :marriac..e of 
any person under fifteen years of 
age : Provi ded, however , tha t said 
license may be issued on order of 
t Le circui t or pr obate court of the 
county i n which said license is ap
pl i ed for, such l icense beipg issued 
only for good cause shown and by rea
son of such t..nusual conditions as to 
n ake such ma.rr ia5e advisable, and no 
r ecorder shall i ssuo a license au
t hori zing the :marr iage of any ~ale 
under t he age of t wenty- one years or 
any !~ale under the a~e of eibhteen 

• 



lionorabl e B. D. haraesty I ebruary 9~ 1940 

years , except wit h the consent of 
his or her f ather, r.other or buard
ian, which consent shall !!!, gi veq !,i 
t he t~e, in wri ting, stating the r esi
dence of t he person giving such con
sent, signed and sworn t o before an 
officer authorized t o administer oaths. 
The r ecor der shall ~tate in every l i
cense whether the parties applying for 
s~e, one or eith er or both of tbeo~ 
a r e of age~ or whet her t he ~ale is 
under the aue of twenty-one years , or 
t h e f~ale under t he ac e of eighteen 
year~, a nd if t he male is under the 
age of t vHmty- one years or the female 
is under t he bge of ei0hteen years~ 
the nace of the fathe r , mot her or 
g~ardian consent ing t o such ~arriage. " 

This section conte~plateb thut any ~ale under the 
a&e of t enty- one ye~s or any 1ecale under the age o! 
e ighteen years must b e accoopanied by hi s or her parent 
or bua~d1an to the recor der since such parent or guardian' s 
consent "rr.ust be .;1iven at the time". The se"tion further . 
contem~lates tEat the recorder-state i n each lioenae t he 
age o1 the pa r t i es, an~ i t is apparent t hat h e ~ust 
determine t he age from the partles the2:1selves i n the 
absenc~ of any other proof which would be diff icult to 
obtain-.~ 

In an abundance of cauti on, the legi s lature further 
provided in Section 2984 that any r ecorder issuing a 
licens~ contrary to t he provisions ot Chapter 19, should 
be guilty of a misdemeanor. 

Two sections wr~ch indicate t ha t t he presence of 
both parties is not necessary are Sections 29'78 and 2980. 
In Sec~ion 29'78 ~ we fi nd the f ol lowing z 

"The recorder s of t he several coun
ties -.~ * * shall~ when applied to 
by ayz person l egally entitled to a 
r.1a.rr age license * .. ~ *" 
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And in Section 2980, tl:e f'ollo~•r1ng : 

"If ~ny recorder wil ful l y neglect 
or r·e·f'use t o 1:: s ue a. license t -o 
~ person l egall y entltled th ere• 
~on applicati on w * *• 

The r e appear to be no decisions 1n this s t~te, or 
i n any other jurisdiction with simi l ar sta tutes, which 
have passed on this question. Since t he only person who 
can be penalized by t he issuance of a license which doea 
not set out t he true fac ts is a recorder, lt appears that 
1t sho~d be properl y l eft t o hi~ de termination w1 ether 
the issuance of a ~1cense is proper under_ t he facta. 

1t ia therefore the opinion of this department that 
it is entirely wit~n the discretion of t he recorders of 
the s everal counties and t he recorder of the City of St. 
Louis whether or not they sP..all cau:se the applicants for 
a m~riage license t o appear in per son f or the purpose 
of proeuring such license. · 

Respect full y subcitt ed, 

Rv i3ERT l.l . HY'...JER 
Assistant At torney General 

W. J . !$URKE 
(Acting ) At torney General 
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