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Mr . }red Hartle 
Sheriff 

_/ 

Cape Girardeau County 
J ackson, Mis souri 

Dear Sir: 

We have your request for an opinion, which 1 s in 
part as fol lows % 

"Can the s he r iff make a. demand for 
his fees before service is had on 

. executions and on a garnis.J.l.ment? 
We have t h is troubl e with s ome attor
neys . They wil l have an executi on 
iasued out of circuit court . order 
t he garnishment , and the sheriff 
serves same . The gar nishee and de 
fendant cal l s the attorney and an 
a greement is n~de whereby the defen
dant pays 10 per cent of hie salary 
t o the attorney who releaaee the 
garnishment so that the defendant 
will not l ose h ia job. thereby the 
sheriff loses hie fees be cause of 
the attorney not noti fying the s heriff 
of the agr eement. 

Also a re we entitled to Cl.OO fees 
on serving an executi on and ~1 . 00 
for serving garni s hment?" 

Upon obtaining a judgment. the person ovdng such 
judgment is entitled to have an exec.uti on 1aaued thereon 
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at any time within ten years at'ter the rendition of such 
judgment . Section 1113 R. s . lito . 1929. We have been 
unable to find any statute which requires the costa in
cident to the execution to be paid in advance . 

When an execution is issued, it is the duty of the 
sheriff to levy on property of the judgment debtor . Sec
tion 11618 R. s . Mo . 1929 . The word "levy" means the 
actual ,eizure of proper ty by the s heriff. ~ction 
1175 R. s. Mo . 1929 . Under Section 1~789 R. s . Mo. 
1929 relating to the fee of sheriffs . t he sheriff is 
entitled to a fee "for l evying every execution" . 

In addition to the above levy of execution, ths 
~udgment creditor is entitled to direct the s heriff 
to summon garnishees" . Section 13~7 h • ...> . l.io . 1929 . 

It is necess ary that tha garnisnm~nt be in writing . 
Schifferli vs . Cantrell 19 s . 1. (2d ) 22 . It bec omes 
the dutf of the s heriff to make a return sh owing that 
the easential sta tutory requir ements of garnishm~nt have 
been complied with. · State ex rel vs . Pfeffle 293 s . H. 
512 . The person garnisheed is summoned to answer to 
the return term of the writ . - l;imkins vs . Gootselig 
90 App . 639 . Section 1397 R. s . 1929 provides that the 
garnishment shall be served the s~e as in the case 
of garnishment under attachment . · This me ana that the 
.proceeding thereafter will be the same aa in a t tachment . 
For such services , Section 11789 provides that the 
sheriff s hall receive a fee "for serving a writ of 
scire facias or attachment for each defendant one dol lar . 
The term "def'endant" there in refera to and includes the 
garnishee . 

The garnishee, if posses sed of mone1 or p~operty, 
may a t any t 1me af'ter garnishment e.nd before final judg
ment discharge himael:f by paying the same, or so much 
t he r eof as t he court shall order , · to the sheriff' . Sec
tion 1419 I~ . s. Y. o . 1929 provides t hat if judgment debtor 
shall fail to r ecover judgment against the garnishee , 
the cou~ shall enter judgment for all ~c~ta . · including 
reasonable attorneys fees and a sum suff icient t o indem
nify him for his time and e xpenses, a gainst the plaintiff 
posses s ing the judbment . 

Section 1398 lis • ..i t s the amuunt tru:tt may be subject 
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to garnishment to t en per cent of the wages due the head 
of the fami l y . We find no authority which permits the 
garnishee to defeat the sheriff of h is f'eea by paying 
the amount subject to garnishment directly to the judgment 
creditor. If, however , this payment is made , then it 
would appear t hat the sheriff woul d be e~titled to hal f 
his usual commission on the amuunt paid to t he plaintiff, 
his agent or attorney. Section 117&9 h • .3 . Lo . l -.:}29 . 
In any event, the s heriff is entitled t o his fees and 
may institute suit.against a person owning the judpment 
and r ecover his fees due under the execution and garnish-
ment . Gates vs . Buck 75 Mo . 688 . · 

C uHCLuSI ON 

It is , t herefore , · the opinion of this office that 
t he sheriff is entitled to a fee of' one do~la» on aerving 
an execution, and an additional fee of one dol lar f or 
serv:tng a garnishment in aid of that e yecution..- It is 
also tbe opinion of this offic~ t~at the s heriff is not 
entitled to make a demand for h ia fees before service is 
had on execution and on garnishment . 

• 
APPROVED& 

c ovEtt h • hE\ii '1*1' 
(Acting ) Attorney General 
FER :RT 

RespectfUlly submitted, 

lt'lu.i.l~.KLD~ J;; . L .s.;..AGAN 
Assist ant Attorney General 


