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CONVICT: No loss of civ.tll rights of cltizenship prior to
judgment and sentence.

I-’:ay 5’ 1938. ko
| | 'LLED
Honcreble Frank C, larris, Chairmen >~
Board of Frobation snd Farole ‘jﬂi
Jefferson City, lissouri \::>/j
Deer Sir: /

Vie acknowledge your request for an opinion
deted April 22, 1938, which reads es follows:

"rlease, at your convenlence, render
us an opinion on the following ques-
tion:

In the event & person having
commuitted his first felony and
being eligible for parole is

put on urobatlion by the trilal
judge without sentence belng
pessed, under such circumstences
is the defendant deprived of

his citizenship?"

Article 8, Section £ of the Hissourl Constitu-
tion provides: )

"## no person ### while confined in

any public prison shell be entitled

to vote, end persons convicted of felony,
or crime connected with the exercise

of the right of suffrage may be ex-
cluded by law from the right of voting."

Fursuant to the above constitutional provision,
the lilssouri Leglslature has = ssed Section 10178, R. S.
Mo. 1929, which provides:

"## no person % while confined in
any public prison, shall be entitled
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to vote at any election under the
laws of this state; nor shsall any
person convicted of felony or other
infemous crime, or of a misdemeanor
connected with the exercise of the
right of suffrasge, be permitted to
vote at any election unless he shall
have been granted a full pardon; and
efter a second conviction of felony
or other infamous crime, or of a
misdemeanor connected with the exer=-
cise of the right of suffrege, he
shall be forever excluded from vot=-

11’]8..

The phrase "convicted of" is not only used in
the Constitution and statute above quoted as a basis for
loss of citizenship and civil rights, by reason of con=
viction of a crime, but the same phrase, intended for the
same  urpose, appears in numerous other penal statutes
(see Sections 3928, 4035, 4172, 4212, 8787, 3947, 4404
and 4462’ Ke S Mos 1929 .

If.one charged with a crime 1s to be punished
by imposition of civil disabilities after verdict of a
jury or & plea of gullty before judgment 1ls rendered
end sentence 18 passed, it is pursuant to construction
of the phrase "convicted of" apreering in Missouri pensl
statutes. At just what stage of criminal procedure did
the Leglsleture intend the penalties of civil disabllity
to take inception so that e person may be said to be
legally "convicted of" crime? Vhen is & (erson reasonably
to be considered & convict?

Article I, Chapter 91, H. S. MNo. 1929 deals with
civil rights of _ersons convicted of & crime. Section
12968 of said Article provides:

"A sentence of imprisomment in the
penitentiary for e term less than
life suspends all civil rights of

the persons so sentenced during the
term thereof, and forfeits all pub-
lic offices and trust, suthority aad
power; and the person sentenced to -
such imprisonment for life shall
thereafter be deemed civilly dead."
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Section 12970, R. S. lo. 1929, provides:

"When eny person shall be sentenced
upon & conviction for seny offense,
and is thereby, eccording to the
provisions of this aerticle, disqualil-
fied to be sworn as & witness or
juror in any cause, or to vote at

any election, or to hold any ofiice
of honcr, profit or trust within this
State, such disebilities maybe re-
moved by & perdon by the governor,
end not otherwise, except In the case
in the next section mentiocned, "

Section 12971, H. S. /0. 1929, provides:

"If such convict shall have committed
the offense while within the age of
elghteen yeers, and such conviction
shell be for a first offense, all
civil disabilities incurred shell

be removed &nd his compoetency re-
stored &t the expiretion of the term
of imyrisomment to which he shall
hsve been sentenced."

T™e leglslative power to provide punishment
effecting the civil rights of those convicted of a crime
cannot be disputede The common law affecting loss of
civil rights to a felon hes no place in kissouri juris-
prudence where seme be repugnent to exlsting Kissouri
statutes, and Section 645, K. S. Lo. 1929 provides:

"The common lew of LIngland and all
stetutes and acts of jerlisment made
prior to the fourth yeer of the reign
of James the First, and whieh are of

. & general nature, not local to that
kingdom, which common lew end statutes
are not repugnant to or inconslistent
with the Constitution of the United
Stutes, the Constitution of this
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state, or the stetute laws in force

for the time being, shall be the rule
of actlon and decislion'in this state,
any custom or usage to the contrary
notwithstanding, but no act of the
generel assembly or law of this state
shall be held to be invelid, or limited
in its scope or effect by the courts
of this state, for the reason that

the same may be in derogation of, or

in conflict with, such common law,

or with such statutes or acts of (arlie-
ment; but all such acts of the general
assembly, a laws, shall be liberally
construed, so as to effectuste the

true intent and meaning thereof."

-~

-

Even in those instances where & person may be
charged and "convicted of" a common law crime, punishment
incurring loss of civil rights cannot be imposed, and Sec=
tion €646, R. S. lo. 1829, provides:

"Punishment by virtue of the common
lew shall in nowise be other than by
fine or impdiscnment, or both, and such
fine shsll not e xceed one hundred dole
lars, and the term of such imprisonment
shall not exceed two months; nor shall
eny of the British statutes for the
punishment of crimes and misdemeanors
be in force in this state."

In the case of State vs., Townley, 147 lioc. 205, l.ce
208B; 48 S. We. 833, the Supreme Court of kissourl construed
the word "convicted", appearing in e lilssourl statute, to
mean that stage of criminal proceedings after judgment
and sentence were rendered, and in that case the court sap=-
provingly ssld: : :

"In note 2, page 139, volume 4, American
and tngllish Encyclopedia of Law, it 1is
sald: 'It has generslly been held that
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the word "convicted" includes the
final judgment, and that one who has
been found guilty by the Jjury, but
hes not yet been sentenced, is not &
"convicted" person.!

"In Gallagher v. State, 10 Tex. Appe.
loc. cit. 472, it was said that the
word 'convicted ... has a definite
signification in law. It means that
8 Judgment of finsl condemnation has
been pronounced agalnst the accused.
Bouvier's Law Dictlonary, under the
word convictione To say that a party
had been "convicted" and then add,
that he stood his triel, and that
Judgment finel was rendered sgainst
him, would be tautology.'

"So in Faunce v. The leople, 511 Ill.
311, it was held that a person can
not bpe saild to be convicted of a
cerime sc as to render him incepeanle
of giving testimony until Judgment
is rendered on & verdict of gullty,
for not until then 18 he 'convicted!
by lawe The same rule was announced
in King ve Turner, 15 raste 570,

"Under the statutes of New York, dis-
gualifying eny person as a witness
who 'shell upon conviction be ad-
Judged guilty of perjury,' 1t was
held that s person 1s not rendered
Incompetent until by judgment, sen-
tence has been proncunced upon him;
that e verdict of gullty slone 1s
not sufficient. The court ssld:

'We have lately, in civll cases,

neen called upon to construe statutes
of similar import. We have held in
them that there was no conviction
merely upon the finding of the ques-
tion in fact, and that there must
elso be & judgment of the court.

Those cases arose under the scts
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relating to dower, and the forfeit-
ure of it by adultery. (Pitts v.
Pitts, 52 N. Y. 593; Schiffer ve.
Fruden, 64 N. Y. 47.) Ve do not
think that 1t 1s different under the
criminal statutes involved in this
case., In ordinary phrese the mean-
ing of the word "conviction" is,
the finding by the Jjury, of a ver-
dict that the accused 1s gullty,
But in legal parlsnce, it often de-
notes the final judgment of the -

court.!

(Bleufus vs. reople, 69

Ne Yo, loce cit. 1090

“"So in Messachusetts a stetute which

provides

that the conviction of any

pereon of crime may be shown to af-

fect the

credibility of such person

a8 a witness in sany proceeding,

civil or
before &

criminel, in & court, or
person having authority

to recelve evidence, 'conviction!

was held
court.”

to Iimply & Judgment of

CONCLUSION

Construlng Sections 129068, 12970 and 12971, supre,

with the liissouri
phrase "convicted
ture intended the
precedent to loss
ment for crime in

Constituticn and stastutes containing the

of", 1t 1s self-evident that the Legisla-

Judgment and sentence of a court as a _
of civlil rights of citizenship as punish=
::fiﬂﬂouri.

Ve are of the opinion that under the statutes of
lilssouri, a person cherged with a crime, end before judg=-
ment end sentence, does not suffer a suespension of his
civil rights of clitizenship. Ve are of the opinion that
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suspension of civil rights of citizenship finds its in-
ception as & punishment for crime upon judgment and sen-
tence of the court. Vhere a person iIs placed on proba=-
tion by the trial court without pasesing judgment and
sentence, he hes not been deprived of any civil rights
of citizenship.

Respectfully submitted

Wile ORFE SAWYERS
Aeslstant Attorney General

AriROVIDz:

J. E. TAYIOR
(Acting) Attorney General
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