
CONVICT : No loss of civil rights of citizenship prior to 
judgment and sentence. 

U.ay 5, .1938 . 

Honor abl e Frank G. Harris , Chair man 
Board of Probation and Parole 
Jefferson City, r::issour1 

Dear Sir: 

We acknowl edge your r equest f or an opini on 
dated April 22, 1938, which reads a s follows : 

"Please , at your convenience , r ender 
us an opinion on the f ollowing ques­
tion: 

In the event a p erson having 
cmm ~itted his first fel ony and 
being eligi ble ~or par ol e is 
put on probation by the t rial 
judge without sentence bei ng 
passed, under such circumstances 
is the defendant deprived of 
his citizenship?" 

Article 8 , Sec tion 2 of the Ilissouri Constitu-
t i on pr ovides : · 

" -~t* no person *-*·:.. while confined 1n 
any public prison shal l be enti tled 
to vote , and per sons convicted of fel ony, 
or cri me connected with the exercise 
of the right of suffr age may be ex­
cluded by law from the right of voting." 

Pursuant t o the above cons titutional provision, 
the tiisaouri Legislature has JL ssed Section 10178, R. s. 
Uo . 1929 , which provides• 

"** no person *-~· Y!hile confined in 
any public prison, shall be entitled 
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to vote at any election under the 
laws of this stateJ nor shall any 
person convicted o f felony or other 
infamous crime, or of a mi sdemeanor 
connected with the exercise of the 
righ t of suff r age , be permitted to 
vote at any election unless he shall 
have been granted a full pardon; and 
after a second conviction of f elony 
or other infamous cr ime , or of a 
misdeme anor connected with the exor­
cise of the right of suff rage , he 
shall be f orever excluded from vot­
ing." 

'l'he phrase "convicted of" is not only used in 
the Constitution and statute above quo ted a s a basis for 
l os s of c i tizenshi p and c ivil rights , by reason of con­
viction of a crime, but the s ame phrase, intended for the 
same ~urpose , appears i n numer ous other penal atatutes 
(see Sec t i ons 3928, 4035, 4172 , 4212, 8787, ~~7, 4404 
and 4462 , R. s . Mo . 1929) . 

If -one charged w.tth a cr i me is t o be punished 
by i mpo sition of c ivil disabi lities after ver dict of a 
jury or a p l e a of guilty before judgment is rendered 
and sentence is pa ssed, it is pursuant to construction 
of the phrase "convic ted of" ap:fe ar1ng in Missouri penal 
s tatutes . At j ust what stage o~ criminal procedure did 
t h e Legislature intend t he penalties of civil disability 
to t ake incep tion so that a person may be sai d to be 
legally "convicted of" crime? When io a ~rson reasonably 
to be considered a convict? 

Arti cle I , Chapt er 91, R. s . ~o . 1929 deals with 
civil rights of ~ersons convicted of a cr~e . Section 
12968 of said Article provides : 

"A sentence of impr isonment in the 
peni tentiary for a t erm less than 
lif e suspends all civil rights of 
the p ersons so s ent enced during the 
term ther eof , and forfeits all pub­
lic of f ices and trust , authority and 
power; and the person s ent enced to 
such imprisonment for life shall 
t hereaft er be deemed civilly dead. " 
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Section 12970, R. s. ~o . 1929 , provi des: 

"~hen any person shall be sentenced 
upon a convicti on for any of fense, 
and i s t hereby , according t o the 
provis ions of this arti cle, disquali­
f ied t o be s worn as a witness or 
juror in any cause, or to vote a t 
any election, or to hold any of f ice 
of honor, profit or trust within this 
State , such d i s abilities maybe re­
moved by a pardon by the governor , 
and not otherwise , except in the c ase 
i n the next section mentioned. " 

Section 129'71 , R. S . 1-Io . 1 929 , provides: 

"If s uch convic t shall have commi tted 
t he of f ense while wit hin the age of 
eighteen yea.ra , and such conviction 
shal l be for a firs t of fense , all 
civil di s abiliti e s incurred shall 
be r emoved and his com:ve t ency re­
stored a t the expiration of the t erm 
of imprisonment to which he shall 
have been sentenced ." 

The legislative power to pr ovide puni shment 
effec ting the civil rights of those convicted of a cr~e 
cannot be disputed. The common law af fecting l oss of 
civi l rights to a felon has no place in Missouri juris­
prudence where s ame be repugnant to existing Missouri 
statutes, and Sect i on 645, R. s. Mo . 1929 provi des: 

"The common l aw of LnglS;nd tmd all 
statutes and acts of ya rliament made 
prior t o t he fourth year of the reign 
of James the First , and which are of 
a gener a l nature , no t l ocal to that 
kingdom, which common l aw and statutes 
are not repugnant to or inconsistent 
with the Consti tution of the . United 
States, the Const itution of this 
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state , or t he stEtute laws i n force 
for the tlme being, shal l be the rule 
of action and decision ' in this state , 
any custom or us age t o t he contrary 
no twithstanding , but no act of the 
gener al assembl y or l aw of t his state 
shall be held t o be invalid, or limited 
in its scope or effect by the courts 
of this sta t e , fo r t he reason that 
t he s rume may 9e in der ogation of , or 
in conflict with, such common law, 
or with such statutes or ac ts of }:B. rlia­
ment ; but all su ch acts of the general 
a s sembl y , cr laws , shall be lioerally 
construed, so as to ~ffectuete the 
true tnt ent and meaning thereof. " 

~· 

Even i n those i n stances wher e a per son may be 
charged and "convicted of" a common l aw crime, punishment 
i ncur·ring l oss of civil rishts cannot be imposed, and Sec­
t i on 6•6, R. s. Mo . 1 929, provides: 

" Punishment by vi rtu e of the common 
1 aw shall in nowise be other than by 
fine or impd sonment , or both, and such 
f i ne shall not exceed one hundred dol ­
l ar s , and the t erm of such imprisonment 
shall not exceed t r.o months ; nor shall 
any of the British statutes for the 
punisbment of crimes and misdemeanors 
be i n force in this state . " 

In the case of St ate vs . Townley, 147 ~o . 205, l . c . 
208; 48 s. 1h . 833 , the Supreme Court of Missouri construed 
the word " convicted" , a!Jpeari ng in a Mi ssouri s tatute , to 
mean that stage of cr~nal proceedings after judgment 
an~ sentence were rendered, and in that c a se the eourt ap-
pr ovi ngl y said : • 

"In note 2 , page 139 , vol ume 4 , Ameri can 
and ~lish Encyclopedia of Law, it i s 
said : ' It ha s generall y been held that 
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the wor d "convicted" incl udes the 
final judgment , and t hat one who has 
been f ound gu i lty by the jury, but 
has not yet . been sentenced, is not a 
"convicted" person.' 

"In Gallagher v . St ate , 10 Tex. App . 
loc . cit. 472, it was said t hat t he 
word ' convicted ••• has a definite 
signification in l aw. I t means that 
a judgment of final condemnati on has 
been pronounced against the accused . 
Bouvier 's Law Dictionary, under the 
word conviction. To say that a party 
had been "convicted" and then add • 
t hat he s t ood his t r ial, and that 
judgment final was rendered against 
~. ~ould be t~utology.' 

"so in Faunce v . The r eople , 511 Ill . 
311, it was held tha t a per son can 
no t be said t o be convicted of a 
crime so as to r ender him incapaol e 
of g iving t estimony until judgment 
is rendered on a verdi~t of guilty , 
for not until then ia he 'convicted ' 
by law. The s ame rule was announced 
in Ki ng v . Turner , 15 ~ast. 570. 

"Under the statutes of Now York , dis­
~u~lify1ng any ~erson a s a witne ss 
who ' shall upon conviction be ad­
judged guilty of perjury,• it was 
held tha t a ~erson is not r endered 
incompeten t until by judgment , sen­
tence has been pronounced upon him; 
t ha t a verdict of guil ty al one is 
not suff icient . The court said: 
1 \'!e have l a t ely, in civil c ases , 
been called upon to cons true statutes 
of simil ar i m}-or t . \,e have held in 
them t hat there was no conviction 
merely upon the finding of the ques­
tion in fact , and that there must 
also be a judgment of the court . 
Those ca ses arose under the acts 



Hon. Frank G. Harris - 6- May s. 1 938 

r elating to dower . and t he forfeit­
ure of it by adultery. ( Pitts v . 
Pitts, 52 N. Y. 593; Schiff~r v. 
Pruden, 64 N. Y. 47 . ) \'.e do not . 
think that it is differ ent under the 
criminal statutes involved in this 
ca&e. In ordinary phrase the mean­
i ng of the word "conviction" is, 
the finding by the jury, of a ver­
dict t hat the accused is guilty. 
But in l egal parlance , it often de­
notes the final judcment of the 
court.' ( Blaufus vs . !·eople, 69 
N. Y., l oc . cit . 1 09.) 

"So in Massachusett s a statute which 
provides that the conviction of any 
per son of crime may be shown to af­
fect the credibility of such person 
as a witness in any proceeding, 
civil or criminal , in a court , or 
before & ~arson having authority 
to receive evidence , 'convicti on ' 
was held t o imply a judgment of 
court." 

COliCILUSION 

Construing bec tions 12968, 12970 and 12971, supra , 
with the Mi s souri Consti tution and statutes containing the 
phrase "convicted.o£" , it is self- evident t hat the Legisla­
ture i ntended t he jud&ment and· sentence of a court as a 
precedent to loss of civil rights of citizenship as punish­
ment f or crime in l!issouri . 

\-. e are of the opinion t hat under the statutes of 
I.1issouri , a ~erson charged wi th a crime, and before judg­
ment and sentence , does not suffer a suspension of his 
civil rights of citizenship . V1e are of the opinion that 
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suspension of civil rights of citizenship finds its in­
ception as a punishment for cr i me upon j udgment and sen­
tence of the court. hb ere a person is placed on pr oba­
t i on by the trial court without passing jud.gment and 
sentence~ he has not be en deprived of any civil r i ghts 
of citizenship. 

RespectfUlly submitted 

VVL! . ORF SA\ITERS 
Assistant Attorney General 

Ar .. ROV ! D : 

J . E . TAYLOR 
(Acting) Attorney General 
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