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COUNTY COUHT·: ) County Court ha s authority to ~r~n~~er ~surplus 

funds remaining at the end of the year to ) 
RDADS AND BRI DGES: ) road and bridge fund 1 and the same may be used 

for the erection of bridges in special road 
districts . 

1\ 

?j,o 
January 21~ 1938 

F \LED 

Honorab le Leo J . Harned 
..... ro secuting Att orney 
Pettis County 
~edal1a 1 1ti s s:> ur1 

Dear Sir: 

This Department acknowledges receip t of your 
l e ttor of January 15th- requesting an opinion on t he follow
ing question: 

"1. Loes the County Court of r ett1s 
County have the authority to contrib
u t e mone y f or t he purp os e of building 
a bridge in the County in a ~pecial 
Road Di s trict after all of the budget 
requirements have been met and there 
i s a surplus of . 33,000.00 of unex
pended fUnds 1n the treasury? " 

\ie refer to the Budget ... ct, e specially Class s , 
Laws of . &i ssouri~ 1933, ~ ge 341, as f ollows: 

follows : 

" 'lhe county eourt shall next set 
a s ide and apportion the an ount re
quired, 11" any, f or the upkeep, re-
pair and "Pla-nt of bridges on 
o~r ttiaD ata te highways · (and not 1n 
any apeoi&l road cU.atrict) which shall · 
con aU tute the taS.rd obligation of the 
coun~.· 

He also refer to Cl •• •• page 342, m1ch is as 

" fter having provided ~or the f'1 ve 
classes of expenses hereto~ore 
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specified 1 t he county court may ex
pend .any balance for any lawful 
pur pose. L rovided ho\vever 1 t hat the 
count}' court sha l l not i n cur any 
expense under class six unle ss there 
i s actually on hand in cash funds 
suff icient to pay all cla~s provided 
f or 1n preceding classe s together 
with any expense incurred under 
class six. Provided, that if there 
be outstanding warrants constituting 
legal obligations such warrants Shall 
first be paid before any expenditure 
is authorized under class 6." 

By the provisions of Class 3 it will be noted that1 

· so far a s the annua l budget is concerned 1 the county court 
i s prohibited from exp ending any money from the ordinary or 
genera l r evenue on any bridge in any specia l road district . 
~Y t he ter ms of Cl ass 6 the county court i s empowered to 
e~pend any bal ance f or any lawful purpose . le assume that 
t he .f33, ooo.oo mentioned i n your letter i s an actual sur
plus and t hat th e county has now no outstanding warrants or 
obl i ga tion s of previous years. Hence 1 t he que s tion resolves 
itsel f 1nto1 t he authority or right or the county court to 
donat e , grant or give aid t o the .speeial ' road distr ict in 
building a bridge? 

·:a further assume that the :p33,oop .. oo mentioned 
is a surpl u s from the or dinary or general r evenue of t he count,
and not derived from t he levies of t he road and bridge and 
special IOad and bridge as authorized b7 the Constitution and 
the statutes. I f it i s surplus fUnds derived b7 the road 
and bridge levies, then it i s more than possible that Section 
8039, R. s. Mo. 1929 1 would govern the situation. Said section 
i s as f ollowsl 

" Sai d board may, by contract or other
wise, under such regulations as the 
board shall prescribe, build, repair 
and maintain, or cause to be built, 
repaired, or maintained all bridges 
and culverts needed within said dist rict& 
Pr ovided, however, that the county court 
of the county 1n which said special 
r oad district is located may, 1n its 
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discretion, . out of the funds avail
able to it for that pur pose, con
s truct, maintain, or repair, any 
~ridge, or bridges , or culbert or 
culvort s in such road district, or 
districts , or it may, in its dis
cretion , appropriate out of the funds 
available f or that purpose money 
t o aid and a ssi s t the commissioners 
of said special road di s trict, or 
d1str 1<1ts, m ich Sl.all be expended 
by the co~ssioners of said sp~cial 
road district, or districts, as above 
provided. " 

You will note that the statute u ses .the phrase "out 
of t he 1\uids available to it for that purp ose"; th e sur plus 
which you mentioned is not designated as being in the general 
revenue fund , road ~d, or any o ther rund of the county. Bence 
we approach .f:t from the m gle tba t it i s mere ly a surplus ot 
funds belongib.g to t he county 1h en all j u s t demarrls and obliga
tions have been met. 

Under ~ction 12167, R. s. Mo . 1929 , the court bas 
power to transfer fUnds . Said section r eads as f ollowaz 

"Whenever there is a balance in any 
county treasury 1n this state to the 
credit of any special fund , which is 
no longer needed f or the purpose f or 
which i t was raised, the county court 
may , b j order of r ecord, direct that 
said balance be transferred to the 
cr edit of the general r evenue fund of 
the county, or to m ch other f'Ulld 
a s may, in the 1r judgment • be in need 
of such balance. " 

T• .e author! t y of the county, court t o transfer a sur
plus und what cons ti tutes a "surplus ' i s contained in Decker 
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n'J..'he bald question then 1a: 
may a county court t r ansfer a 
surpl u s and divert 1 t from a 
fUnd, having a designat ed and 
given purpose, to another l egiti
mate county purpose, h'; force and 
reason of the satisfaction of the 
original use or purpose? Je 
answer that question 1n the aff ir
mative. We are of the opinion 
that t he force o f the Cottey 4 Ct 
i s spent 1n another direction. as 

. t he hi s tory of the times of its 
enactment well shows. and tba t 1 t 
ought not to be construed as.pro
h i biting su ch tra nsfer or funds • 
.• e are further of the opinion tba t 
the various eta tute s }r oviding for 
t he trans fer of fUnd s , When pr a eti
ca lly cons t r ue-d , l e nd subs tm ce and 
count e nance to the view we have 
expre ssed . \le are .further of the 
opini on that se ctions 6'723 t o 6729 
i ncl usi ve , supra, now a part of 
article 2 of ch~ ter 97 • entitled 
• Coun t i es.' i s a live law though 

·old . ·J..b.e ch~ ter and a r ticle have 
been revised and amended f r am tiue 
to time and brought .down f or every 
day use • The Cottey .• ct wa s not 
intended to repeal it and the pro
vi sion s of the two are not antagonis tic 
or inconsJ.stent . Repeals by implica
tion are not favored . I t i s our duty 
to harmoldze and preserve t l .e whole 
body of the law, when we can. 1e 
are further of the opinion tba t when 
all warrants and debts properlJ charge 
able to a fund in any one year are 
pai d and provided for. the ~esidue of 

· such f"u.ild 1 s a ' surplus ' w1 thin the 
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purview of the transfer sections. Is 
not the building of a courthouse as 
l egitimate a s any other county purpose? 
Are bonds so desirable that the people 
of a l.U.ssouri county mu "t ·bond them
se lves when bono s are not necessa r y, 
o~ go wi t hout a courthouse~ Must 
~1ey l evy spocial taxos when they have 
t he means in t he treasury to avoid 
such speci al l evy? hunning l~ke a 
thread through the statute a i s the 
i dea of as low a rate of taxation aa 
i s compatibl e ldth the welfare of 
tde people , and t he other i dea that 
t he county ' s bus iness mu st be done 
! or cash . fill these ideas are con
served by the hold~ made . " 

l<"rom your lett er there does not appear t o be any 
de f iciency in any fund.. 

The right t o transfer fUnds is also discussed in the 
case of State ex rel . v . Appleby, 136 wo . 408 , 1 . e . 412~ as 
follows : 

"\le do not think section 7663 can be 
given such a cons truction. \le must 
assume that the l egislatur e intended 
that all just and pro~r liabilities 
of t he count y , created i n one year, 
Should be paid out of t he revenue 
and income of t hat year. 'lll,e pro
vi s ions for dividing and a pportion
ing the r evenues to be ~ollected 
f or ,the y ear into the various funds 
does not cont emplate that a just 
oemand a gains t tr e county should go 
unpaid because the r evenue a ppropri
ated to t he par t i ·cular fund , out of 
whi ch it is primar i l y payable, may 
have been exhausted, if there be money 
in the treasury unappropr iated, or 
not needed for the purposes f or which 
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it was ap~ropria ted , f rom which it 
can be pa id. ·.hen it 1 s found that 
there i s a snr pl us 1n one f und, and 
a defi ciency in another, there is 
nothing 1n the law, or other reason, 
why the court may not transfep the 
surplus in order to make up the 
deficiency. Indeed sections 3189 
and 3190 express ly provide f or sUCh 
transfer. • 

Conclusion. 

It i s f ortunate that your county is in such a 
spl endi d f inancial condition. Or dinarily the logical dis
po ~ ition of tho sur plus would be to consider it in computing 
the est imate s of u .e present f i scal year and t hereby give 
the t axpayer s the bene.fit of t he sur plus by- reducing the 
levy . riut we are of t he opi n ion that under .~cti on 12167, 
supra ., the county cour t could 1.egally transf'er to the pr oper 
~d whatever amount it dee~ su.f.fic1ent to er ect or buil d 
bri dge s in the special road districts. 

A}> PROVED: 

J. E . TAYLOR 
(A8t 1ng ) At torney- General 

He spectf'ully submi tted 

OL.LI VEH h . 1, OL..u.'N 
~issistant A.ttorney -·General 


